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It is a daunting task to attempt
to discuss the Future Regulation
of Television, particularly in the
longer term, because, among
other things, it involves making
judgements and assumptions
about the future of television
itself, which is futurologist's
delight or nightmare depending
on your point of view.

How quickly developments occur
is, perhaps, well illustrated by the
following comments made by the
well known futurologist, Alvin
Toffler, in 1975:

“What we call television is no
more than a primitive pre-runner of
video systems that could turn out to
be the electronic spine of
tomorrow's society. TV today is
essentially an entertainment

medium and, as such, peripheral to .

our lives. Tomorrow we might well
base much of our economy and our
political system on what we still
anachronistically call “the tube”...

Right now television, in every
country, is a tool used by “them” to
influence *us”. The “them” may be
advertisers selling a product, politi-
cians pushing a party line, or
celebrities offering their views. But
the messages flow only in one direc-
tion. Now imagine a system in which
each of us becomes not merely a
passive viewer, but also a sender —
a systern that permits each of us to
communicate privately with others.
Imagine, in short, a video equivalent
of the lowly telephone”.

This may have been regarded in
1975 as fantasy, Alice in
Wonderland, but of course we are all
aware that at least some of it has
already come true in other parts of
the world and is being discussed as a
likely future reality in this country.
Such developments have substantial
regulatory implications — how
should the new technologies be
regulated in the public interest and
what impact should their introduc-
tion have on the regulation of tradi-
tional services. - !

An extract from an address by Mr
DAVID JONES, Chairman of the
Australian Broadcasting Tribunal, to
a FACTS seminar on The Future of
Australian Commercial Television,
on 21 September, 1981,

In order to discuss future
regulation it is necessary to ex-
amine the principles upon which
past and current regulation have
been said to be based. Different
sources reveal common themes.

In 1956 the former Post Master
General, Mr. Davidson, said to
Parliament:

“The conduct of a commercial
television service is not to be con-
sidered as merely running a business
for the sake of profit. Television sta-
tions are in a position to exercise a
constant and cumulative effect on
public taste and standards of con-
duct, and, because of the influence
they can bring to bear on the com-
munity, the business interests of
licensees must at all times be subor-
dinated to the overriding principle
that the possession of a licence is...a
public trust for the benefit of all
meinbers of our society.” -

In April 1978 this theme was
developed further by another
Minister, Mr. A.A. Staley, when he

said to Parliament, some 22 years
later:

“In short, broadcasting is so

powerful a social and communica-
tions instrument, so valuable a na-
tional resource, so crucial to the
public interest, that no government
can afford to ignore it. The problem
for government of course, is the ex-
tent to which the system can, or
should, be regulated. Where does
sensible planning and policy im-
plementation finish, and totalitarian
control start? A basic premise ac-
cepted by most governments in free
societies is that the electro-magnetic
frequencies — or airwaves — used
by broadcasting and in most forms
of communications, are public pro-
perty. That premise leads logically
to an assumption that government
must accept the role, and attendant
responsibilities, of custodian of those -
airwaves for, and in, the public in-
terest”.
In November 1979, this underlying
theme of public interest was stressed
by the High Court in the 2HD case
when it said:

“From the elaborate provisions
made by the Act in relation to the
grant, renewal, revocation and
suspension of licences, the limitation
on the ownership of shares, the
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Future Regulation of Television

From Page 17

determination of program standards
and the extensive role which it gives
to the Tribunal in connection with
these matters, we infer that it is the
purpose of the Act to ensure that
commercial broadcasting is con-
ducted in the interests of the public.”

Most recently, Mr. Justice
McGregor (sitting as the AAT), when
discussing the regulatory policy in-
herent in the Broadcasting and
Television Act said:

“The holding of a radio or televi
sion licence is in its nature
monopolistic, at least in a given
area. There is potential for great pro-
fit and for the exercise of significant
influence over manners, customs,
education, political apinion and even
morals of viewers.”

As these statements illustrate
Covernment regulation of television
has been based on such principles as
the scarcity of the resource, the in-
fluence that it can exert, the use of a
public property and the overall need
for the medium to be used respon-
sibly in the public interest.

The greatest challenge for the
regulator (whether it be government
or statutory agency such as the
Tribunal) in the future is to be able to
adjust and mould the regulation of
television to meet the changes in the
technology and in the attitudes and
aspirations of the Australian society
that will inevitably occur.

As these changes take place in-
evitably the public interest will-alter
and the regulation of television to
ensure that the public interest con-
tinues to be served will have to be
adjusted accordingly. The regulator
cannot work in a vacuum or cocoon
or in blinkers. He must react and ad-
just constantly to what is happening
in the real world around him other-
wise, inevitably, his regulation will
inhibit, rather than protect and serve
the public interest. 1 regard this as
one of the great challenges to the
regulator (whether it be government
or agency) in the field of com-
munications; to be able to continual-
ly assess the best method of achiev-
ing the public interest in an at-
mosphere of continuing and
sometimes dramatic technological,
social and cultural change.

This 1 think was well.summed up
in the following comment by lan
Sinclair, the Minister for Com-
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munications, when he said to the
AANA in March of this year:

“The balance between the level of
necessary regulation and elimination
of unécessary regulation is one of the
great challenges of the 80s.”

As a regulator I would, respectiul-
ly, endorse, that comment. it is a
real challenge that confronts us in
the Regulation of Television and one
which we must constantly remind
ourselves of. Mr. Mark Fowler, the
recently appointed Chairman of the
FCC, had this to say when address-
ing the Oregon Association of Broad-
casters in June:

“A primary goal of the Commis-
sion in the months to come will be to
strip away the layers of Rules,
Policies, and Programs that now en-
crust the basic “Public Interest” con-
cept. The new age of alternative
communications media cable televi-
sion, low power television, MDS,
STV, Video Discs and cassettes and
perhaps DBS — clearly make some
of these rules and policies as
anachronistic as the vacuum radio
tube. But our scrutiny of the broad-
casting rules will not begin and end
with those rendered obsolete by new
technologies. Many rules have simp-
ly lost what usefulness they may
have had because of the changes in
American society that the passage of
time has wrought. But many others,
quite frankly, were ill-advised to
begin with. Top to bottom, we will
take a look at each regulation impos-
ed on broadcasters and ask, frankly,
candidly, what would happen to the
world if this regulation were
eliminated? Does the regulation per-
form a function best undertaken by
the regulators or by the industry? Do
consumers really get enough back
from this requirement to outweight
its costs on business and on the
public.”

Although there are many substan-
tial differences between the
American and the Australian
systems and experience [ believe the
principles he enunciated have ap-
plication here. There is a need to
keep regulation up to date, effective
and responsive to the true public in-
terest. It was a policy that the
Tribunal pursued recently in its com-
plete overhaul of the Broadcasting
Program and Advertising Standards.
In a statement accompanying the
release of the new Standards I sum-
med up the policy of the Tribunal in

this way: -

“Radio, particularly with the
development of public broadcasting
and FM broadcasting both National
and cormmercial, has become a more
specialised and competitive medium.
This trend is likely to continue as
more services are introduced....In-
creased competition means less
regulation is necessary to maintain
the public interest. The Broadcasting
Standards have not kept pace with
these changes in the market and the
community. Consequently many of
the provisions have becomne irrele-
vant and no longer necessary to en-
sure that broadcasters act in the
public interest. The new Standards
are designed to regulate those areas
that the Tribunal feels clearly re-
quire positive statutory regulation.
The new standards are intended to
provide broadcasters with the flex-
ibility to exercise their own judgment
in determining the best way to serve
their community’s needs and in-
terests in a manner that reflects the
realities of today’s broadcasting
market’”"

Although the issues are different
and more complex the Tribunal is
pursuing a similar policy in its
review of the Television Standards.
Many of them are alsa irrelevant and
no longer necessary to protect the
public interest. What the tribunal is
addressing are the real issues such as
violence, criteria for classification of
programs, children’s programs,
advertising of particular products,
which may require positive statutory
regulation. Otherwise the content of
programs will be left to the judgment
of licensees acting within their
overall statutory obligations. |
believe, as with radio, that in princi-
ple, increased television services in
the future should mean that less
regulation is necessary to maintain
the public interest.

The Tribunal certainly intends to
keep all Standards under review in
the future to ensure as far as possible
that they are relevant to the current
broadcasting market place and com-
munity attitudes, aspirations and
values.

In view of the Tribunal’s cur.
rent inquiry into Cable and
Subscription (RSTV) Services it
will be understood that I cannot
provide concluded views about
the regulation of those services if
they are introduced and the con.
sequent impact on the regulation

Continued Page 20




Judicial Review and the Broadcasting
and Television Act

The Administrative Decisions
(Judicial Review) Act 1977 has
since October 1980 provided
simplified and more accessible
Procedures for challenging the
lawfulness of exercises of Com-
monwealth administrative
powers,

It makes more apparent the wide
assortment of possible grounds for
obtaining a Court order against an
administrator, and by creating a
novel right of a person aggrieved to
obtain a full statement of reasons for
a decision it dramatically improves
his chances of proving the existence
of one or more grounds.

The Act has many intricacies and
adopts or modifies a complex body
of common law. Its full effect cannot
adequately be summarised in this
Bulletin.! What is attempted here is
a sketch of the types of decisions and
actions taken under the Broad-
casting and Television Act 1942
in respect of which persons aggriev-
ed by them may obtain remedies.

Availability of Remedies

When considering whether the
ADJR Act is available in particular
circumstances, the search is to find a
“decision to which the Act applies”,
which is defined as a “decision of an
administrative character made, pro-
posed to be made, or required to be
made, as the case may be (whether
in the exercise of a discretion or not)
under an enactment.” {s.3) Inden-
tification of such a decision is
necessary before a statement of
reasons can be compelled (s.13),
before a stay of proceedings on the
action can be obtained (s.15), and
before an application for an order of
review can be made under section 5.

Remedies in other circumstances
may still be available from the
Federal Court, but the Court will re-
quire demonstration of a link to a
decision to which the Act applies.
Thus, other orders of review may be
obtained under section 6 for con-
duct engaged in for the purpose of
making such a decision, and under
section 7 for a failure to make such
a decision.

It is also within the jurisdiction of
the Court, either inherently or under
section 32 of the Federal Court of
Australia Act, to grant other
remedies if the claim for them arises
out of the matter the subject of a
concurrent application under the

MATTHEW SMITH looks at the wide application of the Administrative
Decisions {Judicial Review) Act 1977 to activities in the area of broad-

casting and television law.

ADJR Act or if it arises out of an
associated matter.? This could allow
the Court, for example, to determine
the validity of a Commonwealth
legislative action or to award
damages for torts of breaches of con-
tract for which the Commonwealth
was liable.

Actions falling within the general

definition of “decision to which the
Act applies™ are expressly excluded
from the ambit of the Act if they are
made by the Governor-General or
are in the classes of decisions listed
in the First Schedule to the Act.

These exclusions have no opera-
tion in the context of the B & T Act,
except to remove from challenge
decisions of the Governor-General
appointing or removing from office
members of the Australian Broad-
casting Tribunal, the Australian
Broadcasting Commission or the
Special Broadcasting Service, and
decisions by him under section 131
authorising the Minister to assume
emergency powers.

‘Excluded only from the ADJR
Act's provision for statements of
reasons are the classes of decisions
listed in the Second Schedule. In
the context of the B & T Act, this
prevents an aggrieved person re-
quiring reasons for decisions relating
to the investigation or prosecution of
the criminal offences in the Act, and
for decisions connected with person-
nel management, appointments and
industrial matters within the
authorities established by the Act.
Until October 1981, decisions on
promotion or transfer of their
employees are also excluded from
the obligation to provide reasons on
request.

The central concern is, therefore,
the ambit of the definition of “deci-
sion to which this Act applies”. By
section 3(2), “decision” includes all
the possible actions such as granting,
making suspending, revoking or re-
quiring an order, licence, approval,
condition, determination etc. It
seems 1o encompass every con-
ceivable type of action which could
be disputed.

The usual questions are therefore:
does the action have administrative
character, and is it made under an
enactment (which includes statute,
regulation or instrument). These
questions are to be answered by
analysis of the statutory framework
of the particular action under
challenge. '

It will be apparent that the applica-
tion of the Act is not determired by
reference to the nature of the person
or body whose action is under
challenge. Any person acting under
an enactment is subject to the Act if
his actions are seen to have ad
ministrative character.

The Act thus looks to the nature or
character of the action itself rather
than to the person or body perform-
ing the action, although the nature
of that person may be relevant to
this process of characterisation.?

Persons acting under the B & T
Act whose actions may be challeng-
ed include the A.B.T,, the A.B.C. the
5.B.S., the Minister, and their
delegates. It is suggested below that
in some circumstances they may
also include licensees acting under
the terms of their licences or written
undertakings.

Administrative Character

The characterisation of some types
of actions as “administrative” is at
present uncertain, and will remain
so until the concept is fully explored
by the Court. However, many types
are clearly caught, and in ap-
proaching the others it may be ex-
pected that the Court will take a
wide interpretation.*

Clearly within the concept are all
decisions made in the course of
broadcasting regulation which in-
volve the issue of licences and ap-
provals to specific persons according
to statutory criteria or discretions.

The A.B.T.'s exercise of its powers
with respect to individual licences
and licensees is therefore covered,
and do not escape becayse the
Tribunal is ‘quasi-judicial’ or because
it follows court-like procedures.’

Continued Page 20
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Future Regulation

of Television

From Page 18

of existing services. However,
the following are some of the im-
portant regulatory issues that ap-
pear to arise. There are, of
course, substantial economic,
social and cultural issues as well.

¢ The use of new television channels
for the provision of RSTV also has
the potential for the development of
other additional non-subscription
services. What should be the pro-
gramming mix between subscription
and free-to-air television (f any)?

® To enable RSTV channels to be us-
ed for various purposes it would pro-
bably be necessary to vary existing
licensing provisions which do not
allow frequency sharing. How could
this be done to achieve the most ef-
fective utilisation of possible
available television time?

* To what extent should time shar-
ing be permitted on allocated RSTV
channels by such bodies as religious,
ethnic, local community and spor-
ting organisations.

* To what extent should existing
standards and regulations apply to
programming provided on RSTV
and cable channels; e.g. censorship,
Australian content etc.

 Should, and if so what type and

amount, of advertising or commer-

cial sponsorship be permitted on
RSTV or cable channels.

« Should there be any restrictions on
RSTV or cable networking. To what
extent should such networking be
subject to regulation relating to
ownership and agreements.

* Policy concerning RSTV and cable
ownership and control may be con-
sistent with existing provisions of
the Broadcasting and Television Act
or with new principles, which are
more or less restrictive. For exam-
ple: .

*To what extent should existing
licensees be eligible to hold RSTV
and/or cable licences for services
either within their current coverage
area or in other areas.

» Should there be any differentiation
in the participation allowed to ex-
isting licensees on a geographic or
some other basis.

sTo what extent should other
associated media interests (e.g.
cinema owners/operators) or new
entrants to the media industry be
eligible to hold RSTV and/or cable
licences.

* To what extent should limitations
be placed on overseas ownership
and control on RSTV and cable ser-
vices.

s Should the licensing processes for

RSTV and cable be the same as, OT
similar to, those applying under the
Broadcasting and Television Act or
should a new system be developed
which is more appropriate to each of
them.
¢ [n the event of a cable franchise
being offered for an area served by
an existing RSTV service should:
(a) The RSTV licensee be eligible
to apply for that service,
{(b) the RSTV licensee have some
special consideration e.g. the cable
system must carry the RSTV ser
vice if the ‘RSTV licensee soO
desires.
» Should there be some “must carry”
obligation on a cable operator with
respect to other services provided in

‘the area served by -his franchise.

Should there be any, and if so what,
restriction on the number of im-
ported distant signals that may be
carried by a cable operator,

« What copyright liability should ap-
ply to a cable operator for local
signals and distant signals carried on
his system.

These are only some of the
regulatory type issues that the
Tribunal sees arising in this in.
quiry. With a view to obtaining as
much assistance as possible from
the forthcoming, hearings the
Tribunal will shortly release a
detailed background paper
which will detail significant
issues which the Tribunal con-
siders are raised by the Terms of
Reference.

Judicial Review and the

From Page 19

Similarly, the Minister's regulatory
powers, for example to make
technical specifications for particular
licences and to certify technicians,
are covered. _

It may be argued that some deci-
sions are so political or ‘policy’ in
nature as to cease to be ‘ad-
ministrative’. Examples of these are
the Minister's powers to direct an in-
quiry (B & T Act 5.18(2)), to pro-
hibit or direct a broadcast (ss.9%3))
and 104), and to plan the develop-
ment of services (s.111C(1)a)).
However, it is suggested that exer-
cises of these powers would be
reviewable under the ADJR Act®
although because of the unlimited
nature of the discretions involved
the possible grounds of challenge
may be very circumscribed.

Based on more established

classifications the Court has held
that the word ‘administrative’ ex-
cludes acts which answer the
description of legislative or judicial
acts.’
. This places the making of regula-
tions and statutory amendments
beyond the scope of the Act, but also
raises some uncertainty in relation
to powers to establish general
criteria binding groups of people, for
example the AB.T.'s powers over
program standards (B & T Act
33.99(1), 100(4), and 100(5)). Prima
facie, exercises of these powers are
legislative even if they directly affect
the interests of identifiable people,
but it is possible that the Court may
draw a qualitative distinction bet-
ween law-making under the scrutiny
of Parliament and administrative
legislation.

Even if these decisions are outside
the ADJR Act, an administrator’s
general policies and standards lack-

B &T Act

ing the status of ‘laws’ are open to
review under the Act when applied
in individual decisions, and indeed
the inflexible application of them is a
ground for intervention (ADJR Act

8.5(2XN).

Also within the ADJR Act are pro-
cedural actions taken under the B &
T Act in the course of substantive
regulation. Many examples of pro-
cedural decisions potentially open to
challenge appear, particularly in the
steps taken by the A B.T. in the con-
duct of its inquiries and the process-
ing of applications to it. However, at
times these actions may only be
regarded as conduct in the course of
making an ultimate or operative
decision, and therefore only
reviewable under section 6 and not
open to a demand for reasons.?

‘When a decision made under the B
& T Act does not serve distinctively
governmental functions of the

[ N e B A Tl




Continuing questions directed to Mr David Jones when he addressed an Australasian Commanications Law
Association (ACLA) luncheon in Sydney on 24 April, 1981 (previous see (1981) I CLB — 5, 14, 15 & I6.

Richard Nixon

regulation?

Q. Mr. David Shannon: Mr. Jones |
wonder if | could ask you a question
about self regulation. | think there are
many signs that  the Tribunal is
becoming more involved in the self
regulation of advertising both at the
stage of formulation of rules and in ar-
bitrating as to the effect of those rules,
and a recent decision of the Tribunal
in relation to a Richard Nixon look
alike commercial as a particular case
in point. My question is simply how
can it really be self regulation when
the Tribunal is involved in that way as
an independent governmental body?

A. Welll think there are two points
to be made. First of all there is at the
moment statutory regulation of adver-
tising on the electronic medium. In
other words the Act requires that

Cable Inquiry
Submissions

Herewith some late submissions to
the Australian Broadcasting
Tribunal's Inquiry into Cable and
Subscription Television Services and
Refated Matters (previous submis-
sions (1981) 1 CLB — 5, 6 & 8):

172 : SUPERIOR INSTALLERS, INC
COUNTRY: US.A,; 173 : OFFICE OF
ROAD SAFETY-—DEPARTMENT OF
TRANSPORT; 174 : TELECASTERS
NORTH QUEENSLAND LTD; 175 :
AMATIL LTD; 176 : BRISBANE TV
LTD; 177 : DR R LORRIMER; 178 :
MR S DE BELLE; 179 : YOUNG
PEOPLES FORUM OF THE YOUTH
AFFAIRS COUNCIL OF VICTORIA;
180 : TELEVISION BROADCASTERS
LTD; 181 : DAVID SYME & CO LTD;
182 : SENATOR JOHN SIDDONS;
183 : SOVEREIGN RECORDS; 184 :
TELEVISION NEW ENGLAND LTD;
185 : TRAFFIC AUTHORITY OF
NSW; 186 : HARRY DOUGLAS PTY
LTD/DATEC PTY LTD; 187 :
WESTERN REGION COUNCIL FOR
SOCIAL DEVELOPMENT AND
OTHERS;

advertising be broadcast in accor-
dance with standards determined by
the Tribunal; there are standards, so
in the sense there is an ultimate
regulatory responsibility on the
Tribunal to not only determine stan-
dards but to oversee that they are
complied with, Now that the system
has been blended with a form of self
regulation in that the television in-
dustry has set up its own operation to
deal with advertisements to assist
their members in assuring that adver-
tisements do comply with the stan-
dards and any other self regulatory
codes that may operate in the area
and as far as the Tribunal is concern-
ed we have welcomed and supported
this initiative and the excellent work
that is being done by the C.A.D. How-
ever, | think it is an example of where
many self regulatory experiences
reach a stage that they can go no fur-
ther and that there has to be some
ultimate statutory body or respons-
ibility where the self regulatory pro-
cess can't cope with the problem. The
one that you're talking about is a situa-

beyond -self-

tion where the body operated by the
industry was taking a certain view,
other people involved were laking a
contrary view. Ultimately, the
Tribunal had to make a decision as to
whether that piece of advertising was
in accordance with the Act and the
Standards, and the Tribunal accepted
that responsibility and took the deci-
sion. But by and large matters relating
to advertising in television, for exam-
ple, are sorted out under the self
regulatory process that operates.

Ownershiﬁp

Q. Lady Duckmanton: Mr. Jones 1
was wondering if you could comment
on your claim that cable will open up
diversity in ownership and control
and therefore the need for regulation
may diminish. 1. was wondering
whether you believe diversity can on-
ly be contained in regulation and
whether it is desirable that the same

Continued Page 23

NEW MEDIA: LAW & POLICY

The long-held view that the media had a unique role in a free socie-
ty and was not to be controlled like other industries is now under
challenge, MARK ARMSTRONG told seminar attenders at the Univer-

sity of NS.W. on 22 August,

The challengers are:

» Politicians seeking a partisan ad-
vanhtage;

* Bureaucrats seeking to impose
uniformity; and

» Lawyers seeking to resolve policy
and planning issues by the methods
which the courts use.

Armstrong told the seminar “"NEW
MEDIA: LAW AND POLICY” that
legal controls on media content
should be reduced to the extent that
“narrowcasting” replaces broad-
casting — and to the extent that
there is greater diversity of media
controllers.

The law should no longer be used
by government as a barrier to block
media developments. Governments
have a responsibility to plan and
allocate natural resources. But they
should not be allowed to fetter the
range of considerations which make

up the public interest in freedom of
speech, Armstrong and co-author
Terry Buddin argue in their seminar
paper: The Role of Government and
Freedom of Speech.

The twelve papers delivered at the
seminar will be available next
month. To obtain these send a che-
que for $17.00 in favour of Law
School, UN.S.W.} to Ms. J.
Trethewey, Faculty of Law, Univer-
sity of NS.W., P.O. Box 1 Kens-
ington. 2033.

For details of the authors and
topics of the other papers see (1981)
1CLB —8, 11

The seminar organised by the
Australasian Communications Law
Association (ACLA) and the Faculty
of Law, University of N.S.W. was at-
tended by more than 200. It conclud-
ed with an informal dinner at which
the speaker was Mr Rod Muir.
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Judicial Review and the B & T Act

From Page 20

reguiation of broadcasting but in-
stead parallels or is part of activity
conducted generally in the com-
munity, there may be hesitancy in
categorising the decision as ad-
ministrative for the purposes of the
ADJR Act.

However, from a recent case it ap-
pears that decisions pursuant to the
powers and responsibilities given by
the B & T Act to the AB.T., the
A.B.C. and the 5.B.S. with respect to
their employers are subject to the
ADJR Act,® and currently a signifi-
cant part of Federal Court litigation
under the Act involves government
employees challenging actions of
their employees or their appeal
tribunals.

It would seem by analogy that the
internal management and decision-
making processes of these
authorities are also subject to the
Act.

There are indications also that the
Court will consider decisions of the
A.B.C. and 8.B.S. on programming,
contractual dealings and other ac-
tivities in the community to be under
the Act, on the basis that they are in-
cidents in an administrative process
followed by those authorities in car-
rying out the objects of the relevant
parts of the B & T Act.!

Under an Enactment

The requirement that a decision to
which the ADJR Act applies must be
made under an enactment, em-
phasises the need in each cir-
cumstance to identify a particular
provision of a statute, regulation or
instrument by reference to which
the action is taken.

The necessary degree cr type of
reference required by the words
“made under” needs clarification.
They arguably may mean:
“regulated by” or “in accordance
with”, or on the other extreme: “by
a person entrusted by the Act with
some public function”,'! and it has
been suggested that they mean: “in
pursuance of” or “under the authori-
ty of .12

Clearly beyond the ADJR Act are

an A NaT+R RN N A B 5.4

activities conducted solely under ad-
ministrative arrangement. Many in-
formmal activities occur in the ad-
ministration of broadcasting regula-
tion and these cannot be directly
challenged, nor can the formal ac-
tivities of consultation and regula-
tion which take place outside the B
& T Act, a possible example of
which is the procedures for censor-
ship and classification of local pro-
grams involving the Film Censorship
Board and on appeal the A.B.T.}

However, the net is cast wider
than the terms of the B & T Act,
since the ADJR Act also applies to
decisions made under “instruments”
made under the B & T Act.

If “instrument” means any formal
legal document in writing,'* then the
ADJR Act's remedies are available
against administrative action taken
under the A.B.T. program standards,
under orders of the AB.T. under
section 17 or of the Minister under
section 111D, under licence condi-
tions, and under the newly required
written undertakings of licensees.®
Contemplating the last of these, it
may be possible that a licensee’s
decisions on providing an “adequate
and comprehensive service” are
under the ADJR Act on the basis that
they (like the A.B.C.'s decisions
under section 59) have ad-
ministrative character and are made
under the undertaking. Similarly,
licensee decisions on political broad-
casts under section 116(3) may be
subject to demands for statements of
reasons, and open to review by the
Federal Court if a legal defect can be
found.

New Tactics

Enough has been said to show
that, despite considerable am-
biguities of defination, the ADJR Act
has very wide application to all ac-
tivities in the area of broadcasting
and television law. Persons affected
by those activities are likely to have
rights to demand statements of
reasons and, if they can show errors
of law such as defects of procedure,
motivation or reasoning, have rights
to apply to the Federal Court. Of
course these rights are hedged with
many technicalities and limitations,
particularly wvery brief limitation

periods, but they deserve to be ex-
amined whenever disputes arise.
With the other new administrative
law remedies of Ombudsman, Ad-
ministrative Appeals Tribunal and
references of questions of law,'> tac-
tics are available to people decisive-
ly to test action governed by the
Broadcasting and Television Act.
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New Media . . .. Old Owners?
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media outlets, which control the
media at the moment, whould also
control cable?

A. | can’t comment on that in the
sense that these are matters the
Tribunal has to consider in the cable
inquiry; questions of cross-ownership,
things of that nature. But the ex-
perience in the United States seems to
be that cable is a new medium which
offers the opportunity for many more
services because of cable being able to
carry out so many more servces. So
rather than just having three or four
television services coming into an
area the introduction of a cable system
may mean ancther ten or fifteen
through that particular cable system
and that offers the opportunity for a
wider spread of program content par-
ticularly perhaps in the nature of
minority type programming which
can add more diversity to what is cur-
rently offering.

Q. Lady Duckmanton: [ think if I
may just ask another question.
There’s no guarantee though that the
same groups won't own all those ten
outlets in there unless we do it by
regulation?

A. Well what you're saying is you
may not achieve diversity by leaving it
entirely up to the market place
because the market place may result
in the same people owning the new
medium. That is obviously a possibili-
ty and something we have to address
as to whether there needs to be sorme
statutory injection; foreign ownership
is another example — whether you
need some statutory requirement to
achieve a certain type of ownership
which is felt to be in the public interest
ang we have to address that issue, it's
an important issue as to what extent, if
cable is to be introduced, there cught
to be regulation in the areas of owner-
ship and control with a view lo en-
couraging diversity within the system.

Interest
Groups

Q. Mr. Masterman: [ would like to
hark back to Max Keogh’s questions
about the Broadcasting Tribunal's at-
titude to the representation of other
interests before it. I don't think

lawyers, such as yourself, should hide
behind the law. [ also think it is
undeniable that the Broadcasting
Tribunal as distinct from Mr. Justice
Davies and Mr. Justice Morling, has
shown a hostile attitude, a defensive
attitude to applications by interested
groups on both sides of the spectrum
that is from public interest groups, so
called, and from (the) industry who
appear before it. Why do you think
that members from a psychological
point of view, have been so defensive
in their attitude to getting assistance in
their inquiries from members of in-
terest groups from both sides of the
spectrum?

A. Hardly surprising that Mr.
Masterman and Mr. Keogh have a
similar point of view. Speaking per-
sonally Mr. Masterman, I suppose one
has to be subjective about this, [ don't
believe that 1 have adopted a defen-
sive attitude to this position or to this
matter. Certainly | have been involved
in a number of inquiries where we
have rejected applications on the
other hand I have been involved in a
lot of inquiries where we have granted
them. And | must say | have
endeavoured to take a pretty broad
approach to allow people in where |
felt that there presence as a party, as
distinct from their presence as a
witness, was going to be of assistance
to the Tribunal. And some assitance |
think is gleaned from the High Court’s
judgment in the matter that it dealt
with in terms of the same type of case
being repeated in proceedings. The
Tribunal does have a statutory obliga-
tion not only to carry out a thorough
investigation but also to do it with ex-
pedition and we have to weight that
up as well as weighing up the need for
the investigation. And the way | have
seen it has come back very much to
the question of assitance by that par-
ticular person as a party as distinct
from trying to hide behind the statute.
| don't think I can say much more
than that.

Q. Mr. Masterman: And you don't
apologise for the Tribunal's attitude as
compared with Mr. Justice Davies’ at-
titude, in not adopting the attitude
you've just described.

A. Well | think Mr. Justice Davies
delivered a very comprehensive and
valuable judgment on the matter in
the AAT. He is dealing with a different
statute to ours although there are ob-
viously a lot of similarities. The cir-
cumstances of particular inquiries or

proceedings vary and as we
endeavoured to point out in a decision
we gave recently on party status in the
Fairfax inquiry, it is very much a mat-
ter of looking at what the proceedings
are about in determining whether you
can say someone has got an interest in
the proceedings, and that is what we
will endeavour to do. Now if you see
us adopting a more restrictive and
defensive attitude than Mr. Justice
Davies well so be it.

Self
Regulation

Q. Ms. Julie , James Bailey: I
wonder whether | could pursue the
issue of self regulation. I have always
found it useful to define ‘regulation’
into two areas. One which is economic
and therefore the regulation affects
quite dramatically the economic base
of a broadcasting company namely,
the amount of advertising, Australian
content, and programs which, almost
by definition are expensive, such as
drama and children’s programs. And
the other area of regulation which is
more along the lines which you ad-
dressed yourself to today which is in
relation to the mores of society,
violence ete.

The self regulation report of the
Tribunat of course indicated that they
accepted that the economic base
regulations were ones which were ac-
ceptable. You today, however, have
suggested that it's more the qualitative
ones the social ones in which both the
law and lawyers could be more involv-
ed, which | found interesting because
it seems to me that this is an area for
the sociologists rather than the
lawyers. | would like you to comment
on the role perhaps that those two
disciplines might be taking.

A. Certainly, ! gave those as
examples that came to mind | didn't
mean to convey the impression that
they were the only areas. The role of
saciologists and psychologists is very
important in regulation particularly in
those matters you just mentioned
because you need to be as well in-
formed as you can about what is the
effect of violence as a result of televi-
sion, what is the effect of advertising

Continued Page 24
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