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Press independence

Max Suich discusses some of the problems facing the independence
of the press in Australia

M y theme, not surprisingly, is in-
dependence and I took at that
theme in two areas: prospects
for new newspaper publica-

tions independent of the current major me-
dia groups, and the threat to the indepen-
dence of the media generally.

I am the editor and publisher of a new
monthly newspaper launched in July called
THE INDEPENDENT MONTHLY. My
partner is John B Fair fax, so you might rea-
sonably ask whether I am independent of a
major group. However, the actual operations
of the paper and its content are very much
my concern and John is a generous and
disinterested, but not uninterested, sup-
porter.

Distribution
Much of the glib talk we hear about the

opportunities presented by new technology
is true. You can set up your own little com-
puter copy processing, typesetting and
makeup system for between $5,000 and
830,000. You can do your own typesetting
and page makeup if you choose. Alterna-
tively, you can fred low and very competitive
prices these days from external typesetters
and makeup services.

There are therefore few barriers to start-
ing a small suburban newspaper - apart, of
come, from the market power of the estab-
lished suburban groups. You could also es-
tablish a small industry newspaper or maga-
zine. But for a paid dally or weekly paper
going to a national or Statewide market, dis-
tribution is a serious problem. There is only
one distribution system independent of the
three major newspaper and magazine pub-
lishars in the country:. NDD, a subsidiary of
Eastern Suburbs Newspapers.

NDD will never be a true competitor to
the major groups. You can’t do daily national

distribution unless you have a successful
daily paper to underwrite it. This lack of
competitive alternatives in dis~ibution is in
distinct contrast to the competitiveness in
the printing and typesetting industries.
Frankly, distribution problems prevent the
launch of a major daily or weeldy with a
national or capital city circulation at the
present time unless you have working capi-
tal of at least $50 million up your aleeve.

p
rofessor Bob Baxt, head of the
Trade Practices Commission, has
suggested that the Queen-~land
Wire v BHP (1989) ease has set 

possible precedent for new players looking
to solve their distribution problems. By this
he means that the High Court’s finding un-
der s.46 of the Trade Practices Act in the
Queensland Wire v BHP case might allow a
new publisher to impose on News Limited,
The John Falrfax Group or Australian Can-
selidated Press the obligation to offer a fair
commercial price for the distribution of a
rival publisher’s products.

Distribution, however, is a service not a
product and there is more to it than merely
taking delivery of a ton. of wire. There is
plenty of room, obviously, for the majors to
provide both quotes and a query of eervicc
which would dissuade a new publisher from
using them.

In this Issue -
¯ Forum: Regulation of PayTVcontent

¯ The Green case, protection of ~
formats

¯ Privacy problems

¯ AM/FM conversion

¯ Police and the media

At this stage it i~ hard to believe that
even with the High Court decision in
Queensland Wire v BHP, a publisher plan-
alng a rival to the dailies or weeldies could,
in reality, impose such obligations on one of
the major publishers.

For those who are not direct rivals that
may not be necessary. For instance, I have
negotiated with The John Falrfax Group to
distribute my paper, on satisfactory terms.

Legal costs

The other major barrier to independent
publishers will be no surprise to you. It is the
libel laws. Having been a journalist for 30-
odd years and an editor and senior executive
for almost 20 of those years, the laws them-
selves were no surprise to me. The surprise
lay in their cost, both fmancinlly and intellec-
tual/y.

T
he financial cost arises not necessar-
ily from losing any case. There is a
significant cost in obtaining advice
prior to publication. There is an even

greater cost in taking advice if a writ should
drop and an exponentially greater cost if an
experienced Q.C. is engaged for, first, ad-
vice, and then the prelJnfinaries to court
action.

If the case should go to court it is often
subaldised by the plaintiff’s corporation,
anian, or organisafinn, which means the
plaintiff does not bear the cost out of his or
her own pocket.

A mischievous try-on by a wealthy plain-
tiff which is withdrawn or left to languish
just before aa actual court appearance, could
easily cost $35,000: a significant burden ~o a
small newspaper. Of course if it goes to court
but is then settled on the basis of each paying
their own costs, the bill might be $100,000
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or more. Just as expensive to a small news-
paper defendant is the time and intellectual
energy spent on such actions.

As the Federal Government has clearly
leerned in its harassing of BrianToohey and
The Eye, an average case accompanied by
an unlimited budget, can impose on a small
pobilsher just as great a burden as an excel-
lent ease.

For a small publisher the greatest need
in the reform of the libel laws is not only
liberalisation, but new methods for speedy
adjudication which allow the matters to be
run as cheaply as possible.

Do we need a royal
commission?

This brings me to the second aspect of
my theme. There are many critics of the
media in Australia today and there are not a
few enemies. At their simplest, many want a
royal commission into the press. Those who
know how the press works find it difficult to
think of a good reason why we should have a
royal commission- after all, what royal com-
r~ssinner, judgu orQC, orhis or her cuunsel
assisting, is going to find out more about the
press than the industry already knows.

W
hat conclusions might be
drawn by such a legalistic in-
quiry? And what opportuni-
ties for restraining the press

might such an inquiry provide to assiduous
politicians?

While we in the industry know how the
press works and recognise the shortcom-
ings of royal commissions, many outside the
media regard the press as a great mystery, a
source of great conspiracies - and great
power, exerdsed unchecked.

To these people a royal commission is
the answer to finding out haw.the great con-
spiracy works. And not a few eminent law-
yers who might be appointed as a royal com-
missioner or counsel assisting, would take
the same view.

I suspect that sooner or later the press
will get a royal commission in Australia, if
only because Britain has had three. In fact if
we need an inquiry at all, we need some-
thing like The Economist Intelligence Unit
inquiry of the 1960’s to look at the realities
of the economics of the press, as has oc-
curred in Britain.

At different times the Labor Caucus has
sought to get the Trade Practices Commis-
sion to do such an inquiry. Though uncon-
genial to some, this would be a far prefer-
able solution to a royal commission. It might
properly look at barriers to competition and
to the practical economics and restrictions
on competition that arise from competitors
sharing printing and distribution facllifies.

Lawyers and the press
If the press has sectoral enemies then

the two most significant are probably politi-
cians and lawyers. Sometimes they are both.
I do not have to explain why politicians try to
control and manipulate the press, but I
should emphasise how important they are
in imposing restrictions on the press and
how frequently they resort to the libel courts
and contempt of court actions to protect
their own, as distinct from the nation’s in-
terests. Lawyers are a more complex and
less clearly defined enemy. I argued at a
Press Council seminar last year that there is
significant bias within the bench, the bar
and the Crown Law offices against the press.

Encounter a libel lawyer ata party after a
drink taken and he or she will generally tell
you that journalists usually get it wrong
(sometimes maliciously wrong), get sued,
complain of this unfairness, ill prepare for
the case and then blame the lawyers if the
case is lost.

"If the press has sectoral
enemies then the two
most significant are

probably politicians and
lawyers"

Many judges who hear our cases have
either shared that view as practising barris-
ters or acquired it from their colleagues who
have worked for or against the press.

The knowledge the legal profession has
of journalism is almost entirely based on
experience of legal conflict, mainly of expe-
rience at the libel ban Few have encountered
the more normal atmosphere of day-to-day
publishing.

Thus, disapproval and cynicism about
the press - from the bench and the bar - is
considerable, not least from those on the
bench and at the bar who have practised
politics at some time in their career. There is
at least a handful of senior lawyers and
judges in State and Federal iurisdictiuns
who, I believe, from my personal expedenee,
have strong animus towards individual
newspapers or the press as a whole, which
arises from their experience in politics, at
the bar or both.

This is not the only reason but it is a
maior reason why I think we will see over
the next few years, lawyers in the vanguard
of arguments in favour of new privacy, right
of reply and official secrets legislation.
Draconian official secrets legislation has al-
ready been recommended here by former

Chief Jusllce Gibbs of the High Court. It is
of course natural for lawyers to seek to intro-
duce these ideas from Britain.

These issues are pressed here, despite
our different circumstances, because of the
cultural cringe towards English law, because
the politicians prefer more restraint on the
press, and because it is good for the legal
business.

How should the press
respond?

The obvious response of the press to
these threats is twofold. One is to use its
undoubted power to restrain polifidans from
enacting more and more coiffming legisla-
tion. This can be done at one level by arguing
rationally in our opinion columns and pre-
senting opinions to the likes of the Gibbs
Committee on the Offidal Secrets legisla-
tion. But this is quite often not enough.

T
he uniform defamation legislation as
it was finally fashioned by the then
Attorney-General, Gareth Evans,
would never have been demolished

by mere rational argument. It took the
united, persistent and high level pressure
from the media groups to persuade the At-
torney-General that the legislation was un-
acceptable.

The second means of havingless restric-
tions is for the press to live up to its respon-
sibilities. Although it is often proprietors
who get the bad press, poor journalism is
the fault more of journalists and editors than
proprietors. A responsible press is a product
of a newspaper’s staff rather than the result
of directions from above. And in Australia
today newspaper and broadcast journalists
are more free of intervention from manage-
ment and proprietors than ever before. This
is a fact rarely mentioned by journalists
when they make claims for more freedom.

The truth is, though, that the public is
out of sympathy with the media’s claims for
greater freedom. The oligopoly in press and
broadcasting, the sleaze that creeps into
journalism - not just in tabloid TV - the
consistent attacks on the press by politicians
and by libel barristers and judges, influence
the public to think: "Do we want to give
journalists more freedom or more power?"
The answer is generally no.

Max Suich is the editor of The Independent
Monthly and is a former editor of The
Sydney Morning Herald.

(Ed: The Trade Practices Commission is
currently reviewing the authorities granted
under the Trade Practices Act 1974 for the
distribution of newspapers and magazines
in Australia based on its 1980 decision Re
John Fairfax & Sons Ltd. The Commission
has released an issues paper to elicit con~-
butions to this review.)



FORUM
Regulation of Pay TV content

T
o date, the introduction of subscrip-
tion television, or Pay’IV as it is more
generally referred to, has been the
subject of three inquiries. The first

was the 1982 Australian Broadcasting
Tribunal’s (AB2) ’Cable and Subscription
Television Services for Australia’. The De-
par tment of Transport and Coramunications
(DOTAC) issued in February 1989 entitled
"Future Directions for Pay Television in Aus-
tralia’. This was followed in November 1989
with the House of Representatives Standing
Committee on Transport, Communications
and Infrastructure report "ro pay or not to
Pay’

All these reports endorsed, explicitly or
implicitly, the introduction of Pat TV set vicee

although their proposals in relation to regu-
lation of these services, including content
regulation varied greatly from the flee-to-air
broadcasting type regulation proposed by
the ABT; through the more moderate pro-
posals of the Sauaderann report which rec-
ommended only some of the current pro-
gramming requirements prevailing in the
broadcasting arena should be adopted; to
the deregulatory publishing industry type
mode discussed in the DOTAC report.

A moratorium on the provision of Pay
"IV services was announced in September
1986. The Governor General may l~t this
moratorium by proclamation anytime from
September 1990.

Tony Branigan of Network TEN

p
ay ’IV in some form is inevitable
within the next few years. It is a
curinusexample ofademandwhich
has been created by government

repot ts and intense political interest in what
is perceived as a high-profile, costless issue
in the notoriously difficult area of broadcast-
ing policy. Public demand has been zero and
aspirant Pay TV operators of any real sub-
stance have been in short supply. But it has
been on the agenda in this ghostly form for so
long now that its time has probably come.

It is bound to have some effect on televi-
sion viewing levels and revenue. Given the
state of the industry at the moment, this has
to be a major factor in deciding when and
how PayTV is introduced.

Television cannot expect, as of right, to
be protected from competition from this or
any other quarter. However, the community
has a substantial investment in television and
the production industry it supports and gov-
ernment has to take this into account in
framing policy. At the very least, it must aim
to ensure that the introduction of any new
service does not lead to a net decline in the
entertainment and information services
available overall. In a larger economy like the
United States thatwould not be a concern for
government - both cortmaercial television
and the program production industry over
there have the sheer size to be able to cope
with the sort of buffeting thatwonld mortally
damage their modest counterparts here.

Australian television and quMityprogram
production generally are operating at the
economic margin, A relatively small decline

in revenue may be enough to bring about a
drastic fail in Australian television produc-
tion. The transfer of that revenue to PayTV
will not give it the critical mass - even with its
subscription revenues - to pick up this lost
production. It took the US Pay TV industry
more than a decade - and annual revenues of
more than $20 billion - to become a program
producer of any significance.

In our view, the best way of guarding
against this outcome is to structure Pay TV

H
oytsEntertainment in its submis-
sion to the Saunderson Committee
outlined its vlcws on what the com-
pany saw as the central issues for

consideration on implementing Pay "IV ser-
vices in Australia. Those views have not al-
tered. Following is a sunmaary of Hoyts’ po-
sition on content regulation of pay TV.

Generally, there should be no program
content regulation along the lines of existing
broadcasting services.

There should heno regulation for mini-
mum Australian content in programming on
the grounds that there is no practical or
workable means of establishing such regula-
tion, and because the demand for Australian
programming represented by Pay "IN will
outstrip any level of required content.

There should be no barriers to the car-
riage of advertising on Pay "IV. The volume
and type ofadver rising included should be at
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an that it is a complementary service rather
than one that largely duplicates commercial
television. The simplest way of doing this is
to ensure that Pay’IVis a purely subscription
medium. If it is even partly advertiser-sup-
ported it will inevitably seek to attract the
same audience as commercial television.

The only other constraint we would want
to see on Pay TVis in relation to the televising
ofmajor live events. We do not see any cause
to deny Pay TV access to events like the
Melbourne Cup or the AFL Grand F’mal.
However, we would oppose to the last any
approach that allnwed Pay TV exclusive ac-
cess to events like this. Even on the most
optimistic projections, it will be many years -
if not decades - before most people are Pay
TV subscribers, so access to live coverage of
these events would be restricted to a fortu-
nate minority. Most politicians seem to be
aware that this will be perceived as an equity
issue, and could very easily become a major
political liability if not properly handled.

We have not seen any persuasive case
for detailed regulation of any other aspect of
Pay TV services. They are discretionary ser-
vices, like commercial videotape rental or
book purchase, and it makes no more sense
to regulate the content of Pay TV services
than it would to tell booksellers or video
shnps what they must stock or- more impor-
tanliy - what their customers must rent or
buy.

the discretion of the Pay TV operator who
will need to pay careful attention to the atti-
tude of subscribers to frequent and irritating
advertising interruptions.

The potential for the siphoning of specific
programs from free-re-air to Pay TV should
be met by the development of a schedule of
events of national importance for which ex-
clusive Pay TV rights could not be granted.
Rights holders for such events should be
encouraged to negotiate the assignment of
both free-to-air and Pay TV rights separately
so that consumers of each have access.

In determining prospective Pay’lW mar-
kets and the allocation oflicences/franchises
to aspiring Pay TV operators, each market
should be considered as a natural monopoly
with only one PayTV service (irrespective of
the number of channels) available in each.
This is to ensure that the introduction of Pay
TV services actually resalts in the provision



is wide a range and diversity ofpregram-
:~g, including comparatively low interest
~gramming (narrowcas0 Services, as pos-
Ie. Allocation of PayTV on a competitive
gle channel basis within systems will re-
~t in all operators chasing the same maxi-
~m interest programming and the same
:ly of subscribers.
Premium services, involving both pre-

um channels and tiers and pay-per-view,

should be able to be marketed by Pay TV
operators, subject to subscriber demand.

Decisions by the government, or its
agencies, on the ownership structure of Pay
TV or the allocation of specific market il-
cesces/franchises should take no account of
claims that the ma.iority of rights to potential
programming are held already by particular
commercial interests.

Janette Paramore of the Australian Writers’ Guild

t he apparent inevitability of the intro-
duction of Pay TV in Australia repre-
sents yet another example of technol-
ogy-driven change in our commun]-

¯ tions/media services.
While some of these recent changes have

’ought obvious benefits, many of those re-
:ed to broadcasting services and policy
we been questionable at best and, for those
mcerned with the cultural and socialimp~
ltions of such, disastrous. Disastrous due to
.e concentration of power and benefits
argely misused) associated with the man-
~r of their introduction; the failure of our
olicy makers to recngnise the practical ef-
:cts of their decisions, and the lost opper tu-
¯ ties to use the technological developments
hich created changes in the broadcasting
~stem to diversify control of Australia’s mass
~edia culture and create the opportunity for
movation and variety in the programming
ffered.

Perhaps the introduction of Pay "IV wil/
e seized upon as a second chance. Perhaps
.le creators of the programming upon which
.s Service depends will be provided with
ome power in the system, and perhaps the
ommunity which it is intended to service
~ill receive better, rather than simply more,
:hoice. Choice which contributes positively
a Australian mass media culture and to our
ense of an Australian heritage and society.

However, there is a sense of uncertainty
md confusion surrounding the processes of
ntroduclion which belies these possibilities.

True, the recommendations of the Saun-
terson Committee are on the public record.
:/owever, officers of the Department of
f’ransport and Communications "boffin
~way" reviewing Pay "IV and its iatrodu ction,
~roviding advice to the Minister about the
most suitable delivery technology, the anm-
oer of services, the licensing system, suit-
able regulation and the appropriate regula-
tory authority, if any.

While the Departmental working party
talks to itselgand other government agencies
~thin the grey caverns of the bureaucracy,
the program makers, public interest groups
and the general community remain in igno-
rance of any terms of reference established

by or for the working party, the priorities to
which it is working, or what options are
receiving serious consideration.

In addition there are powerful vested
interests involved in any introduction of Pay
TV services to Australia. Those interests
range from the controllers of the various
technologies which could be utilised to pro-
vide the service, to the controllers of pro-
gram rights and current broadcast and other
entertainment services. All these interests
are well resourced and have access to gov-
ernment: both parliamentary and bureau-
crafic.

At the other end of the equation are the
program creators and makers, with little
power, much to offer and. a/ready suffering
from the financial decisions of the owners of
existing services, much to lose. In a similar
position is the community generally, particu-
larly the growing numbers whose financial
situation lead s them to rely heavily o n free-to-
air broadcasting and other home entertain-
ment services for their entertahunent‘

Will the decision on Pay TV result in a

positive outcome with regards to the social
and economic impact o fits introduction? Wifi
the choice of delivery technology facilitate
servicing the widest possible area of the
Australian community or, encourage opera-
tors to service only areas meeting particular
specifications of demographics and popula-
tion density? Will the number and nature of
the services introduced provide a revenue
base which supports the production of new
programs? Will the licensing system and
regulation governing Pay TV ensure diver-
sity, innovation and Australian programming?

If not, Pay TV will make no positive con-
tribution, rather, it will further serve already
pOWerful interests.

The Australian Writers’ Guild is pahffully
aware of its members’ incomes dropping by
50 per cent during the current financial year.
A direct result of financial decisions made by
owners of television networks. We, there-
fore, can anly welcome the introduction of
PayTV if the same requirements for Austra-
lian content apply to pay services as cur-
rently apply to free-to-air television, and the
ownership and controlofPayTVservices are
regulated to ensure they are securely inAus-
tralian hands, not merely subsidiaries of for-
dign program producers, distributors, or
broadcasters, seeking to expand their mar-
ket.

If Pay TV is introduced without such
regulation Australian creators of programs
will be ifi-served by it. So too ~ the Austra-
ilan community, as the introduction of adifi-
finnal services without such regulation will
lead, ultimately, to the collapse oftheAustra-
lian production industry and with it the
community’s access to its own cultural iden-
tity in the mass media.

T he real debate surrounding Pay TV
must not be about regtdation, it must
be about television - broadcasters
and program-makers, their pro-

grams and their audiences.
Policy on Pay’IV must be considered as

par tofan overall plan for the developmentof
the Australian television system. Such a plan
must cover all of the range of television
policy questions which currentiy are being
considered by government - charters and
funding for the ABC and the SBS, aboriginal
broadcasting, broadcasting regulation re-
form, public television and others.

In the early 1980s, as video began its
extraordinary penetration of Australian
homes, the Australian Film Commission
(AFC) oppOsed the introduction of Pay "IV
in Australia. We believed it would only fur-
ther fragment existing program markets,
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thus diluting the resources avallable for pro-
grams, and contributing nothing to program
diversity.

At the beginning of a new decade, we are
all a little wiser. There is considerable evi-
dence that cinema and home video markets
are at least partiy complementary rather
than purely competitive. The AFC now is
hopeful that Pay TV might provide Some
opportunities to improve the diversity of
program choice for Australian viewers, to
encourage innovation in programming and
to diversify media ownership.

However, we must be realistic in our
expectations. We will not see a massive
number of new quality channels, because of
the size of the Australian market. Competi-
tion amongst marginal operations may ho-
moganise rather than diversify program
choices. Finally, at a time of considerable

Jock Given of the Australian Film Commission



nancial pressure for existing television net-
.’orks, it would be counter-productive to the
aterests of the film industry and its audi-
:ncee to recommend a Commercial free-for-
.11 which substantially fragments the capec-
.y of existing stations to finance local pro-
luction.

Initially, a single Pay "IW operator deliv-
:ring multiple channels from one of the
,ecund generation Ausaat satellites will
naximise the chances of real benefits ac-
:ruing to audiences and program-makers.
Soncerns about the competitive position of
~uch a monopoly operator will be mitigated
~Y competition with existing free-to-air
~roadcasters.

A licence to provide the service should
~e granted for ten years (the life of the sec-
md generation Aussat satellite is estimated
~t fourteen years). The renewal inquiry
~hould encompass a complete review of Pay
IN. The Minister should invite applications
.’or such a licence to be made to the ABE. It is
~oped that the Tribunal would, by then, be
~xercising powers under revised legislation
which provided a consistent regulatory
fi’amework for all point-to-multi-point com-
munications services. The Tribunal should
be required to select the most suitable appli-
cant, having regard to revised "quality of
service" criteria. Those criteria should ex-
clude commercial viability, which is better
=onsidered by the Minister before exercis-
ing his or her power to invite applications.

The ABT should have similar powers to
make program standards for Pay "IV serv-
ices as are currently available in respect of
other licensed services. The more direct
relationship between the service provider
and the consumer will require a more toler-
ant and flexible exercise of those powers.

For example, the licensee should be re-
quired by the Tribunal to direct a minimum
proportion of its total revenue to Australian
program expenditure. This would ensure
that Pay "IV provides some opportunities for
local production without prescribing the
programming diversity which will be the es-
sence of a successful service. It would be
counter-preductive to seek to establish prt>
gram quotas for Pay TV along the lines of
those which exist currently for commercial
television. Censorship requirements might
be eased.

The Pay "IV licensee should be permit-
ted to advertise. However, to ensure PayTV
does not simply replicate commercial tele-
vision, the ABT should monitor the total
proportion of revenue derived from adver-
tising with a view to setting specific stan-
dards if that proportion rises above 10 per
cent.

Broadcast copyright should extend to
any new video services capable of reception
by a section of the general public.

Broadly, regulation of Pay TV should fo-
cus on market structure rather than on de-
tailed programming matters.

Holly Raiche of the Communications Law Centre

vet a year ago, the Communica-
tions Law Centre called for major
reform to the current legislative
framework covering communi-

cations (a cull echoed in Les Free’s article in
the Autumn issue of CLB). With the 1 Sep-
tember date for the possible lifting of the
"moratorium" on PayTVapproaching, reform
to the current regulatory structure is becom-
ing urgent.

In its submission to the Saunderson
Committee, the Centre called the current
regulatory regime a "complex and contradic-
tory one, causing anomalies in the way differ-
ent sorts of services can be licensed". The
same sorts of service can now be regulated
under three different content regulation
schemes, provided under three differentActs:
regulation under ABT standards for broad-
casters licensed under the Broadcasting Act,
voluntary guidelines for video-audio enter-
tainment and information services 0/AEIS)
licensed under the Radiocommunications
Act, and no guidelines as yet for value added
services (VAS) licensed under the Telecom-
munications Act.

Control over the content of all broadcast-

ing and broadcasting-related (point-to-mul-
tipoint, or PTM) services should be given to
the ABT. in that way, all issues of content
could be dealt with by the one body with the
expertise and established procedures for ex-
ercising such control, whatever the techno-
logical mode of delivery.

Not all services, however, should attract
the same degree of content regulation. The
submission, in attempting to draw meaning-
ful, service-based distinctions between the
various PTM services, suggested criteria

N technologies as petentialwindows

for their product.
The Federal government will have to

decide what delivery technology or tech-
nologies should be in place for transmission
of Pay "IV and must also establish the most
appropriate regulatory delays.
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which could help determine the appropriate
level and form of regulation for a service,
whatever its mode of delivery. Those criteria
were:

(a) the availability of the material, for 
fee orotherwise, to thegeneralpublic,
or a significant proportion thereof,
especially of domestic environments;

(b) the nature of the material, and its
cultural significance, such as current
affairs or entertainment;,

(c) the form in which the material 
transmitted (eg. moving pictures, text,
data);

(d) access to material (eg. charge for 
material, necessity for expensive
equipment to access the material);
and

(e) whether the material would 
received, in the ordinary course of
events, in environments where
children are present.

Various categories of PTM services cuuld
attract different levels of content regulation,
based on the nature of the service provided.
Each service (whatever the mode of deliv-
er y) would be matched against the suggested
criteria and categorised, and would then be
subject to that category’s content require-
merits.The suggested categoric s ranged from
free-to-air broadcasting, attracting higher
levels of content requirements, through
categories for entertainment channels, to
information services, to videotext or teletext
services.

Once current legislation is amended to
give the ABT control over the content of
PTM services, the government, or the ABT
itself, would determine the criteria for deline-
ating the various PTM services into particu-
lar categories. Given those guidelines, the
ABT could then conduct an inquiry into the
sorts of regulation appropriate for particular
categories of service.

The result would be more appropriate
levels of regulation for allPTM services-less
regulation for those services not raising so-
cial or cultural concerns, and for those ser-
vices of cultural and socialimportance to the
community, appropriate regulation, whatever
the technological form of delivery. We await
the overdue reforms.

Joanna Simpson of the Screen Producers’
Association of Australia

atarally, independent film produc-
ers in this country have an inter-
est in the development of new

I
Of the suggested choices - the ABT,

Austel or an independent authority- Screen
Producers Association of Australia (SPAA)
favours the ABT to avoid unnecessary costs
of setting up an independent body and the
consequent delays. However, the fundamen-
tal point distinguishing Pay ’IV from free-to-
air television is that it is a subscm’ber-based
or "narrowcast" service with a resultant
range of distinctions.



Pay TV can be seen as competition
against network television but it should NOT
be considered a similar service. It will not be
commercially vinble if it seeks to duplicate
w.hat is already freely available on our televi-
mons today. Fears about program siphoning
from the networks to PayTV services are at
least in the foreseeable future groundless.

A commercially realistic Pay’IN" service,
as history has shown in other markets
around the world, will be predominantly fu-
elled by movies. Accordingly, SPAA sup-
ports the concept of levels of Australian
content in programming that wifi assist pro-
ducers by creating another window beyond
theatrical, free-to-air television and home
video product releases. Questions as to con-
tent should be addressed by way of contrac-
tual negotiation and licence conditions. Be-
cause Pay TV differs so much from free-to-
air televisinn no uniform quota or points
system would be applicable.

As with home video in the early days,
products are unlikely to be produced espe-
cially for Pay T~. In other words, it will not
be commercially viable. Only when the ser-
vice has been established and penetration
rates are significant will it be realistic to
make programs especially for Pay ’IV.

To maintain consistency with censorship
regulation governing theatrical and home
video, product movies intended for screen-
ing on Pay TV which have already had a
theatrical or home video window should re-
tnin that rating if the version is the same.

There are clearly delineated distinctions
between free-to-air and Pay or subscriber-
based television. Therefore, at all points
along the regulatory and programming
road, the differences should be constantly
borne in mind along with the interests of
maintaining reasonable film production lev-
els in this country so as to support our local
industry at every step along its way.

Peter McBurney, of BIS Shrapnel, gives a
consumer perspective

set of questions: do Australian consumers in
fact want Pay TV services, and are they will-
ing to pay for them?
With the aim of answering these questions,
BIS Shrapnel late last year undertook a
multi-client market research study of the
Austxalian population, questioning aware-
ness and attitudes to Pay TV services. We
contacted 1433 households throughout Aus-
tralia, and interviewed the residents of each
household both individually and as a group.
In brief, the answers to both the questions
above was a resounding YES. The study
found a considerable level of awareness of
the concept of Pay TV (whether satellite or
cable delivered): ahnost two-thirds of Aus-
tralians were aware of, and l~ositive towards,
the concept. No doubt the government’s
moratorium and the ensuing debate has
helped build this awareness.
By far the most common reason people gave
us for favouring Pay TV services was dissat-
isfaction with the program content of the
existing broadcast television services.
The principal specific criticisms of the com-
mercial broadcasting networks were:

¯ insufficient Australian program-
ming;,

¯ too much US programming content;
¯ a perception of a "cynical disregard~

of viewers by broadcasters outside
rating periods;

¯ long, frequent and intrusive ad-
vet rising breaks;

¯ too few educational programs;
¯ low quality children’s programs.
Consumers feel that Pay’IV will lead to

an increase in the range of programs avail-
able, and more than half of the respondents
gave this as a reason for their favourable
response to the concept of Pay TV.

In addition, almost one-half of those
interviewed cited a reduction In advcr rising
as the major improvement that can bc made

to television in Australia. Advertising is
dearly another cause of the dissatisfaction
consumers express towards broadcast net-
works, and so a reason for favouring an al-
ternative.

To test this, we presented the respon-
dents with a choice of two options for a Pay
TV service:

¯ no advertisements and full
subso-ipfinn costs; or

¯ some advertisements and half the
normal subscription costs.

Despite the expressed criticism of ad-
ver tising on broadcast television, Australian
consumers were evenly divided in their pref-
ereaces for these two choices.

As would be expected, high-income
households have a significantly stronger
preference for the no advertisements op-
tion, but all groups showed a preference for
less frequent advertising breaks in pro-
grams. We also examined preferences for
"blocked~ periods of advertisements, for
example only in between programs.

In addition to these views, there was a
clear feeling from some consumers inter-
viewed that the broadcast televisionindustry
had exploited self-regnlation in the permit-
ted number and length of advertisements at
the expense of the viewers.

In conclusinn, oar survey found that a
market exists for Pay TV in Australia, but
only if the programming content and adver-
tising format adopted are such as to differen-
tiate the new ser vice from that offered by the
existing broadcasting networks. Contentand
format will be crucial components of the
benefit consumers will be provided - and pay
for - by satellite or cable-delivered television.

George Frame of Independent Television Newcastle Ltd [

A ustralians over the years have
been "blessed" with some of the
highest quality local television
programming in the world. Pro-

grams such as "Flying Doctors’, "Neigh-
b.ours’, "Home and Away" etc. are enjoyed by
wewers around the world. The stark reality
.of these programs’ sales overseas, however,
is that an Australian production costing
8300,000 per hour to make may only sell
overseas for $2,000 per hour. Petty cash to
some overseas operators.

The Australian market must pay for the
bulk of program production. As the finan-
cisily strapped networks prepare budgets
for programming, it is obvious that new and
expensive quality productions will be lim-
ited. That magic mix of high ratings and cost
efficient programming is a little like "pan-
ning for gold". You have to spend consider-
able time sifting through the rubbish in the
hope of finding "gold".

Without program content regulation on
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Australian productions (including ABT’s
program rating points system for drama,
sports, quiz shows etc.) the networks may
not strive to find that gold, but produce low
cost programming to meet content require-
meats only.

As a fledgling industry Pay TV would
initially be devoid of Australian program
software other than limited feature films.
Current Australian content software would
not be attractive. The networks hold the
television rights to these programs or, even
if those rights are held by independent pro-
ducers, they may have been shown on free-
to-air television previously.

Pay "IV would gradually develop new
program concepts, rather than a straight
continuation of current lree-to-air styled pro-
grams; otherwise subscribers would not
perceive difference in Pay’IV programming
to what they receive now.

continued on p19



Regulation of a sleeper
Oliver Barrett considers the future of mobile communications as a consumer

product and as a c~:~lyst for ch~_n_~e

p[ublic access cordless telephone
W systems are aimed at different us-
ers and should reach a sector of the
market that cellular mobile tale-

aones do not. Users probably will be people
,rwhomit would be more convenient rather
~an necessary to have mobility.These users
ill accept far fewer features on such systems
~oviding this is accompanied by lower cost.

Features v costs

What are the advantages and disadvan-
:ges for users? There is no easy answer to
ds because benefits are largely dependant
a proposed use. Certainly for the immedi-
ce future, cost and proposed use will deter-
~ine for most users whether they use cellu-
,r mobile telephones (CM’I) or public ac-
-~ss cordless telephones (PC’T).

Outgoing calls can be made by PCT
sets when near a public base station but
~coming calls cannot be received. Studies
verseas have shown that approximately 80~
f calls made using cellular mobile tele-
hones are made by the subscriber~ PCT
honid be available at approximately one
fird of the capita/and operating costs of
’MT. A user who is considering or already
sing a pager could, by combining the two,
chieve an effective mobile communication
ackage.

PCT can also operate for both incoming
,r outgoing calls from a base station which
¯ an be at the home or office. The base station
o an extent acts as a local "trunking" device
~here all the "extensions" are handsets. At
~resent there can be six handsets.

Potential

n the negative side there are many
who hold the view that this is
technology with a limited future.
Austel, in its recent report shares

his view and calls it a limited window of
ippor tunity. Unlike with CMT, there is only
imited mobility available to users while

.alking and there is as yet nothing more than
~ memorandum of understanding amongst
;ome European countries as to a common air
nterface between the various systems and
:echnalogies available. There is, of course,
ao guarantee that the technology chosen by
any Australian supplier will be the dominant
technology in a few years time.

However, there are reasons to be more
positive about the market significance of PCT
and its longer term impact, including:

¯ PC’T technologyis likely to play a vital
role as a catalyst in popularising and
developing the whole concept of
"mobile communication".

¯ A mass market for mobile
communications is likely to be
created amongst those users who pay
directly for their service.

¯ By providing an entry level to mobile
communications (when coupled with
the tendency to trade up), PCT will
eventually boost cellular mobile
telephones and the whole "mobile"
market.

¯ A high proportion of users will be
likely to use PCTs with pagers or
voicemail systems to the benefit of
providers of those services.

¯ PCT does not have many of the
notorious failings of the first
generation home cordless
telephones (poor quality reception,
lack of security etc.) and could prove
popular with households and small
businesses particularly considering
the advantages of free use near the
base station.

¯ It is important to note that this PCT
technology uses the existing
Telecom public switched network
(PSTN) to build a new service for
users. Its major impact is to provide
new access to networks rather than a
new network.

¯ As thereis no requirement for cells to
overlap (unlike CMTS) capital
requirements are reduced.

Can public access telephone systems fill
a niche need for a better public telephone
service and particularly the need to cater for
the mass market for mobile communica-
tions? Will this provide the necessary com-
petition to fuel the communications market
of the 1990s and towhat extent should this be
regulated?

Attempts at this stage to assess the worth
of a right to provide these services are, at
best, of questionable accuracy.

The Regulatory Issues

The Austel report on PCT has been over-
shadowed by the heated debate over the
Austel CMTrepor t, Increasingly, as technol-
ogy advances, the distinctions between CMT
and PCT will become regnlatory rather than
technical. The regulatory issues are worth
further consideration.
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Based on the concept that there should
be competition, but that competition should
be responsible, it is suggested that:

¯ Austel has gut the level of regulation
correct for PC’I’.

¯ As there is less supplier capital
needed per user than with CMT, there
is less need to regulate to protect the
supplier.

¯ Entry into the PCT market is easier
and there is accordingly less need to
regulate to ensure competition.

¯ PCT by its very nature will use the
Telecum PSTN extensively. To a
great extent the spectres of
community service obligations and
the like are dealt with.

¯ CMTproviders (indudingTelecom)
wifiget a boost fromthemass entryof
users into the lower end of their
market and the level of regulation
necessary to protect CMT from PCT
is reduced. CMTproviders will, if the
Austel recommendations are
followed, in any event be able to
provide PCT services as part of their
own licences.

y all means let us regulate to pro-
tect in vulnerable areas but only
where this is really necessary.

Austel has got the Ievel of
regulation correct for this service

and we should do all that we can to ensure
that we avoid spoiling by over-regulation
what could be a mutually beneficial situation
for users, suppliers and Telecom.

Perhaps the real question is why has this
servace not enjoyed a higher profile, particu-
larly since the release of Austel’s report on
PCT pointed the way to minimal regulation.

Oliver Barrett is a partner in the Melbourne
office of Minter Simpson, Solicitors.

Errata
In the Autumn edition of the Communi-

cations Law Bulletin (Vol 10. No.l) the fol-
lowing omissions were made:

Ken Taylor was omitted from the list of
CAMLA office bearers for 1990.

Michael Hall, author of the article "Offi-
cial investigations and laying charges: what
can be reported~, is a lawyer with the Sydney
firm of Phillips Fox.

Stephen Menzies, author of the article
"Pont DataAustralia vASX", is a par taer with
the Sydney firm of Allen,Allen and Hemsley,
solicitors.



Protection of television formats

Jim Thomson examines the recent Privy Council judgment of Green v Broadcasting

Corporation of New Zealand

i
t is trite law that copyright does not
protect an idea itself, but the expres-
sion of the idea. In P/& Products vFrank
Winstone (1986), Justice Prichard ana-

.yscd the process by which a general idea or
basic concept (which is not protected) 
~ieveloped into concrete expression by
nishing it with details of form and shape.

"Each author will draw on his skill, his
"mowiedge of the subject, the results of his own
researches, his own imagination in forming
~is idea o/how he will express the basic con-
cept. All these modm o/expression have their
¯ ,enesis in the author’s mind - these too are
"ideas~. When these ideas (which are essen-
ffally constructive in character) are reduced
to concrete form, the forms they take are where
the copyright resides."

The difficulty which has often faced the
courts is to determine where in the contin-
uum between the formulation of an idea and
its expression protection is to be granted.

The Green case

The qdea-expression dichotomy", as it
has come to be known, was examined in the
context of television show formats in a Privy
Council judgment delivered last year.

The Privy Council determined that
Hughie Green, the inventor of the taleut
show "Opportunity Knocks", had no claim
to copyright in the format of that show. Ac-
cordingly, judgment was given for the
Broadcasting Corporation of New Zealand,
against which Green had brought an action
for breach of copyright.

While the decision creates a precedent
of sorts, the result is not surprising. Al-
though organisations have for years been
qicensin~ formats, there has been little
case law on whether a format of a television
talent show attracts copyright. Neverthe-
less, the reactions of some overseas game
show producers call for a statement of what
the decision may mean to television
organisations, both as format devisors, and
as potential users of existing formats.

For about twenty years, Green was the
author, presenter and compete of a televi-
sion talent show entitled "Opportunity
Knocks" in the united kingdom. South
cific Television (the predecessor of the
Broadcasting Corporation of New Zealand)
broadcast in 1975 and 1978 a similar show
also entitled "Opportunity Knocks". The el-
ements that South Pacific were held to have

copied from Green were ti-,e title "Opportu-
nity Knocks"; the phrase "for you (name of
competitor) Opportunity Knocks"; "make up
your mind time’; the use of "sponsors" who
talked about the competitors’ backgrounds;
and of a "dapometer~ which was supposed
to measure audience response Oyat was in
fact operated by a technician).

The judgment

T he Privy Council found:

"It is stret~hi,~, the original use of
the word "format a long way to use it
metaphorically to describe the features

of a television series such as a talent, quiz or
game show which is presented in a particular
way, with repeated but unconnected use of set
phrases and with the aid o/particular accesso-
ries. Alternative terms suggested in the course
o/argument were "structure" or "package:

’the decision should not
be seen as giving carte

blanche to copy
established formats"

"This difficulty in finding an appropriate
term to describe the nature of the "work" in
which the copyright subsists reflects the diffi-
culty of the concept that a number of allegedly
distinctioe features of a television series can be
isolated from the changing material presented
in each separate performance (the acts of the
performers in the talent show, the questions
and answers in the quiz show, etc) and identi-
fied as an "original dramatic work’. The pro-
tection which copyright gives creates a monop-
oly and "there must be certainty in the subject
matter of such monopoly in order to avoid
injustice to the rest of the world: (Tote 
Fulbrook 11908]). The subject matter of the
copyright claimed for the "dramatic format" of
"Opportunity Knocks" is conspicuously lack-
ing in certainty. Moreover, it seems to their
Lordships that a dramatic work must have
sufficient unity to be capable of performance
and that the features claimed as constituting
the "format" of a television show, being unre-
lated to each other except as accessories to be
used in presentation of some other dramatic
or musical performance, lack that essential
characteristic."
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The judgment can be reduced to a num-
ber of propositions:

1. In order to qualify for copyright
protection, an entity must be a
"work" of some kind- for example, a
literary, dramatic, musical or artistic
work.

2. In "Opportunity Knocks" Green had
a number of unconnected set
phrases and "accessories" which
remained constant while the
performances which made up each
show (the acts of the participants)
changed with each presentation.

3. It is not possible to isolate these
phrases from the structure of each
show and confer on them the status
of an "original dramatic work",

4. Further, the phrases in themselves,
together with the "accessories" - the
clapometer and the use of sponsors -
were unrelated to each other and did
not have sufficient unity to
themselves be capable o~
performance, which quality is
essential to the existence of an
"original dramatic work7

5. Copyright gives the individual
owning it a monopoly, and thus it
would be unjust to grant this
important status to a work which was
uncertain, in the sense that its
boundaries were difficult to fix. What
precisely constituted Green’s
"dramatic format" was uncertain,
and thus not a copyright work.

The respondent’s submission

T
iffs conclusion reflects the submis-
sion I made as counsel for the
Broadcasting Corporation of New
Zealand in the New Zealand Court of

Appeal, referring to Mr Green’s "format":
There is no framework of a serial,

there is no setting, theme premise or gen-
eral story line. There is no treatment of
central running characters, nor detail
characterisation. There is no treatment of

the interplay of characters and the reason
for this is that a talent show, by its very
nature, is incapable of such treatment. Mr
Green’s "Ol~portunity Knocks" was a tal-
ent show like so many others. Its unique-
ness was that it had as its compete Mr

Green, who was identified with the pro-
gramme, as Mr Green himself concedes.



The content of each programme of "Op-
portunity Knocks" varied considerably
each week with the input of the various
singers, comedians and variety artists who
appeared on those programs.

A talent show must have characteris-
tics common to every other, by reason of
what each show sets out to achieve. This is
the displaying before an audience the var-
ied talents and expertise of a number of
diverse performers and entertainers, who
themselves provide the essence of the show
and the rationale for its existence. In other
words, the essence of a talent show is the

sum of its parts and is not ca pabio ofhaving
imposed upon it a format or framework in
which its performers will move and be
directed."

Implications for television
broadcasters

Despite the alarm that greeted the Green
decision in the United Kingdom the conse-
quence of the decision are not as dramatic
as some commentators have claimed.

First, the Privy Council has not said that
copyright in a television format can never
exist. It must be remembered that the "for-
mat" their Lordships were considering was
sketchy, consisting as it did only of a num-
ber of catchphrases and accessories. This
leaves open the possibility that in a future
claim for breach of copyright in a format the
decision can be distinguished. A complex
and highly specific format, containing de-
tailed outlines of the performance of the
presenter, describing the exact nature of the
sets, background music, theme tunes and
accessories could, it is submitted, if snffi-
ciently elaborate and detailed, be found to
be a "dramatic work". For this reason, the
decision should not be seen as giving carte
blanche to copy established formats.

econdly, the law relating to pass-
ing-offmust be considered. To es-
tablish passing-off, it must be
shown that the business of the

plaintiff has acquired goodwill or reputation
and the actions of the defendant cause poten-
tial customers of the plaintiff to confuse the
two businesses with consequent likely loss
to the plaintiff’s business. In the Green case,
it was held in the High Court of New Zealand
that, as no significant number nf Ne;,vZealan-’ "
ders was aware of the existence of Green’s
original "Opportunity Knocks", the show
possessed no goodwill in New Zealand. Even
if it had, the original show was so dominated
by Green as a presenter that nobody seeing
the two productions could reasonably think
that they were the same.

However, where there is existing good-
will in a particular country in respect of a
format, and the copied version does cause
confusion in the mind of the viewer, the

possibility of a successful action for passing-
off exists.

Thirdly, the use of an established format
could result in a successful action as being
misleading conduct in terms of Trade Prac-
rices or Fair Trading legislation. It is pos-
sible that a television company could mis-
lead the public into thinking that the show
presented was in fact that of some other
company with an established reputation.

"His ideas have been
appropriated. But that I
am afraid is all that has

happened’

F
our thly, the action for breach of con-
fidence lies where irfformation of a
cortfidenfialnature is communicated
"in circumstances importing an ob-

ligation nfconfidence", and unauthorised use
is made oftheinformation to the detriment of
the person originally communicating it. In
Talbot v General Television Corporation
(1981), Talbot developed a concept for 
series called "I’o Make A Million". He pre-
pared a written submission setting out the
concept to detail and disclosed it to a televi-
sion company in the course of negotiations.
He heard nothing more from the company
which, without any further communication
with him, broadcast a program identical to
his concept. He succeeded in an action for
breach of confidential information.

Other considerations
There are other matters to be taken into

account in considering format rights. Many
formats are bought with associated rights
and benefits, such as sets of questions for
game shows, opening and closing themes,
production assistance and so on. In these
cases the use of those rights and accesso-
ries is of equal importance as the use of the
format and cannot realistically be separated.
Further, there is the practical consideration
of maintaining friendly relations between

"-television organisafions which, at the inter-
national level at least, maintain a co-opera-
five association. The copying of a television
formal even if not prohibited by law, may
result in a disastrous falling out between two
erstwhile friendly organisafions.

Conclusions
¯ q’he Green case does not mean that

television companies can simply
copy formats devised by others.

¯ Where a television show has a
reputation in a particular country
(whether or not it has been shown
there) an action in passing-off or
under the Fair Trading Act or the
Trade Practices Act could lie.

¯ Where a program concept has been
communicated iu confidential
circumstances, that concept cannot
be used without risking an action for
breach of confidence.

¯ The circumstances where a
television company could safely
*copy" another format is where there
is no reputation in the relevant
country and where the elements of
the format are relatively simple. For
example, a variation on a simple
"dating game~ format would, it is
submitted, probably not be capable
of protection.
In order, to protect their own
formats, as far as this is possible,
television companies should reduce
to writing every detail of the manner
in which the format is to be worked
through and presented on screen.
’l’he wriRen doo~ment should carry
an unequivocal heading drawing
attention to its confidential nature.
Despite the caveats set out above,
the decision has provided useful
guidelines for television companies.
It has confirmed that not every so-
called "format" has the protection of
copyright. This accords with
common sense, as every format
owes something to similar formats of
the same type, and there are only a
limited number of ways of producing,
for example, a talent show. Where a
format idea appeals to a producer, it
is suggested that he or she seeks
legal advice before parting with a
"format feel The Green judgment
has given the television industry the
benefit of the application, in the area
of television formats, of the principle
that copyright protects the
expression of ideas. As Justice
Somers said in the New Zealand
Court of Appeal "Notsurprisingly (Mr
Green) feels his ideas have been
appropriated. But that I am afraid is
all that has happened. Whether taken

item by item or us a whole, lain of the
opinion that the scripts as they are
inferred to be from the description
given in evidence, did not themselves
do more than express a geneml idea or
concept for a talent quest and hence
were not the subject of copyright. ~

tim Thomson is the Office Solicitor with
Television New Zealand Limited.



DPP v Newcastle Newspapers and
John Fairfax and Sons

A recent amendment to the Crimes Act 1900 in New South Wales has serious implications

for journalists reporting sexual assault trials. Richard Coleman reports on the first

prosecution under the new section.

I he criminal prosecution was brought
by the D PP against Newcastie News-
papers Pry Limited and John Fair fax
& Sons Limited, publishers of The

iewcasfle Herald, over the publication in a
’purr report of sexual assault proceedings of
he first name of the victim of the sexual
:ssault

Such a pubfication is prohibited by sec-
ion 578A(2) which states:

"A personshallnotl~ublishanymatter

ohich identifies the complainant in prescribed
exual offence proceedings or auy matter tohich
s likely to lead to the identification of the
"omplainant."

This section was added to the Crimes Act
n 1987. This amendment had the entirely
~ralseworthy purpose, as revealed in the
dinister’s second reading speech, of making
he court processes less traumatic for child
md adult victim-witnesses and of encourag-
ng women and children to report crimes
~gainst them and to seek the assistance of
~oliee and court processes in protecting
:hemselves from threats of future violence.

The section provides for tines and six-
:nonths’ imprisonment for individuals who
are convicted under it and substantial fines
:or corporations.

Matter likely to lead to
identification

The particular problem for news organi-
sations interested in reporting court pro-
ceedings involving sexual assault is the width
of the prohibition. The section prohibits not
only the publication of any matter which
identifies the complainant, but also the pub-
Iication of "any matter which is likely to lead
to the identification of the complainant’.

It is this second limb of the section that
~oses the greater danger for court reporters
and news organisations. Even though the
court report might leave out the name of the
complainant, sufficient details of the sexual
assault might nevertheless be published
which would allow readers, viewers or listen-
ers of the report with special knowledge to
work out the identity of the complainant, thus
leaving the reporter and news organisatinn
in apparent breach of the section.

The Newcastle Herald prosecution pro-
ceeded on the basis that the offence was one
of absolute liability. That is, the publishers
were criminaUy liable irrespective of whether
they had acted with neither criminal intent
nor fault.

The prosecution was heard by Acting
JusticeLusherin March 1990 in the Criminal
Division of the Supreme Court. Both defen-
dants pleaded guilty.

In the offending court report the cora-
plalnant was referred to as the "boy" or "son"
throughout with the exception of one men-
tion of his first name in a reference to the
evidence given by his mother.

In the judgment, Justice I.usher made
this observation:

=Subjectively I must confess that at the
outset of the hearing and being aware of the
charge and on first looking quickly over the
article, I was pu~led and net conscious of any
identification and it was only on closer exami-
nation that the form of the identification be-
came apparent".

J
ustice Lusher thought that the of-
fence occurred under the second,
broader limb of the subsection re-
ferred to above. That is, the offence

eccurred because the publication was likely
to lead to the identification of the complain-
ant rather than actually identifying the com-
plainant.

Vigilance is not enough

The evidence presented by counsel for
Newcastle Newspaper concentrated on the
newspaper’s good record as a publisher since
1876, its awareness of the prohibition against
pubUsh’mg the names of sexual assault "tic-
tiros, its training and supervision of report-
ers and the system of checks and double
checks that has been established on the pa-
per to prevent aeeidentsl publications of the
sort in question.

Justice Lusher looked at the purpose of
the Legislation and said:

"Obviously total prevention of identifica-
tion is impossible. The charge itself,, the com-
mittal and the trial were reported and local
and other awareness and discussion and curi-
osity are themselves instances and sources C
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public identification. Nevertheless the policy
behind the legislation assumes ... that the im-

pact on the victim of publication can be enor-
mous and is to be avoided. There is also the
question of deterrent."

H
e made the follo’,~g assessment.
of Newcastle Newspapers’ culpa-
bility:

~I accept the explanations o~
feted and find that the first defendant’s
(NewcastleNewspaper’s) effortssofarasselec-

tion and quality of personnel, training and
supervision and efforts to inculcate proper
standards of awareness of the need to comply
with the legislation are substantial and im-
pressive, lndeed accepting all the facts put
before me by the defendant as I do, there is no
question but that this matter aside, everyone
concerned knew and was aware of the restric-
tion and implemented it.

Likewise the system employed I find satis-
factory and probably exceeds accepted stan-
dards and practice. It is easy to say it should
have been picked up but experience, particu-
larly of those who practise in these Courts, is
that virtually no system is absolute proof against
ever present fallibility and the capacity for
unpremeditated human error. In short, I find
that the degree of such criminal culpability in
the first defendant as the section envisages is
slight."

In light of these observations, he im-
posed a penalty of $1500 on Newcastle News-
papers Pry Hmited and a penalty of $750 on
John Fair fax & Sons Limited.

The experience of The Newcastle Herald
in this matter emphasises the extreme - and
perhaps even infallible - vigfilance required
by court reporters covering sexual assa~t
trials not to publish anything that would eL
ther identify the complainant or be likely to
lead to the identification of the complainant.

Richard Coleman is a solicitor in the Sydney
office of Mallesons, Stephen Jaques.



Privacy Problems of the Nineties

Kevin O’Connor examines the background to legal recognition of privacy rights and

considers the impact such rights may have on the media

T
he debate on the need for greater
privacy protection in Australia has
been a long one. One question that
has been debated for more than fifty

izears here is whether Australian 1 aws should
:ecognise a broad-brush fight to sue for in-
~-ingement of privacy. Such a development
,vould have significant implications for the
media.

Victoria Park Racing Club
case

The most influential examination of that
question occurred in the High Court in 1936
in the case of Victoria Park Racing Club -v-
Taylor where the media defendant argued
saccessfully aga’mst recognition of a fight to
privacy.

The case related to an attempt by an
Adelaide race club to prevent a radio station
broadcasting the races from a stand erected
outside the perimeter of the race course. As
the race club could not rely on the law of
~espass to prevent this intrusion into what it
saw as the commercial value of its spectacle
(the races), it had to find a new head of claim
and lighted upon the argument that it had an
interest in protecting the privacy of the spec-
tacle which it was conducting. It would
pear however, that the battleground of pro-
tection of commercial interests wasn’t the
ideal context in which to seek to develop a
view about the law and privacy.

The defamation/privacy
nexus

The media, as seekers and purveyors of
truth, are legally affected in some States by
privacy concerns. Some States of Australia
vary fi-om the strict common law role that a
statement to be defamatory must be shown
to be untrue. In New South Wales, for in-
stance, a defendant may fall to succeed, even
though published statements made are true,
because they relate to a matter of "pubfic
interesf’.

In 1979 the Australian Law Reform Com-
mission (ALRC) saidthat the"publicbenefit"
element of the law in the so called "code"
jurisdictions was "vague and unpredictable
in its application, ultimately depending on
the judgment of a jury, or a judge sitting
without a jury".

While the Commission saw it as desir-
able to eliminate the "public benefite~ quafiti-
cation from any uniform Australian law on
defamation, it considered that the "public
beeefit~ limitation did provide alimited form
of protection of privacy in relation to media
publications.

A new tort
This conclusion led the Commission to

propose that alongside auniform defamation
law (which had truth alone as the key
fence and shifted the focus to correction
remedies away from damages), a new tort
should be created of unfair publication of
private facts.

Inits examples, the Commission referred
to activities which have become regular
sources of criticism of the mediain the 1990’s.
These examples included: unnecessary
identification of a rape victim who lived in a
small town; publication of the name and ad-
dress details of a witness to a brutal killing;
filming of indMduals without consent; and
surreptitious photography of a mother of
quadruplets who had refused to consent to
be photographed.

"A new tort should be
created of unfair

publication of private
acts. ’

T he ALRC’s proposal on unfair pubti-
cation of private facts sought to give
protection only to the publication of
sensitive private facts relating to

home life, private behaviour, health, personal
and family relationships and in addition the
appropriatio n for political or commercial pur-
poses of the name, identity, reputation or
likeness of an individual.

A publication would breach the unlair
publications restriction if it was published "in
circumstances in which the publication [was]
likely to cause distress, annoyance or embar-
rassment to an individual in the position of
the [individual the subject of the publica-
tion] ".
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The key defences to such an action pro-
posed by the Commission were con sent, that
the matter published was a matter of public
record open to public inspection, that the
publication was authorised by law, that there
existed absolute privilege, that there existed
qualified privilege or that the publication in
question was a protected publication.

Recent developments

A uniform law of defamation, which was
dropped from the agenda d the Standing
Committee oftheAttorneys Generalin 1985,
has now been put back on the agenda. We
have also seen during the 11 years since the
ALRC made the proposal to which I have
referred, increasing demands in comparable
jurisdictions for better controls on press ac-
tivity as it affects privacy.

A
s of June 1989 1 understand that
there were 16 private member’s
bills before the United Kingdom
Parliament proposing that a right

to privacy in respect of unfair publication be
deveinped, indicating a degree of govern-
mental interest in the proposition, the
Thatcher government supported referral of
one of these bills to a Parliamentary Commit-
tee. As I understand it, the process of consid-
ering that bill continues.

Interestingly, in December 1989 the UK
Press Council issued a report prepared by
the eminent lawyer, long identified with civil
liberties causes, Professor Louis Blom-Coo-
per which contsined many recommendations
for reform of press practice including a pro-
posal for protection of privacy.

While the excesses of the tabloid press m
the UKmake even our noted Sydney tabloids
look quite restrained, I expect there will be
increasing attention given to the need for
privacy laws affecting the press here in Aus-
tralia as well. It will be interesting to see what
direction these will take.

This is the edited text of an address Kevin
O’Connor, the Australian Privacy
Commissioner, gave to a recent
Communications and Media Law luncheon.



The ATUG Submission to the
Govern nt’s Telecommunications

Carrier Review
Diana Sharpe and Miro Mijatovic comment on the Australian Telecommunications Users

Group submission to the review on the relationship between the government carriers

I
n December, 1989, the then Minister
forTransport and Communications, Mr
Willis, announced a review into "the
present ownership arrangements and

structural relationships between Telecom,
OTC and AUSSAT in the conduct of their
respective reserved servieesL Mr Beazley
(the new Minister) and the government
have evinced an intention to push through
major reforms to the communications in-
dustry as part of a program of accelerated
industry restructuring. Accordingly, the re-
sults of the review are eagerly awaited by
those in the telecommunications industry
as possibly heralding a new era in the indus-
try.

The major questions facing the Minister
are first, the future of AUSSAT (the satellite
operator) and second, whether Telecom and
OTC (the international telephone operator)
should be exposed to full competifion.

A report has been prepared by the Aus-
traiian Telecommunications Users Group
(ATUG) and submitted to the Minister 
behalf of Australian users and suppliers of
telecommunications services. In its report
this infiuenfiai body makes a number of rec-
ommendations in key areas, all of which will
be of interest to all those involved in the
industry.

The current state of play

The operation of the Telecommunica-
tions Act 1989 ("the Act") currently grants
Telecom, OTC and AUSSAT ("the Carriers")
certain exclusive rights in relation to the
supply of networks and the provision of tele-
communications services.

Broadly, the carriers have three mo-
nopolies. Telecom has a monopoly in the
provision of public switched voice services,
public switched data, public switched text
cud video, public switched integrated ser-
vices digital networks (ISDN), leased cir-
cuits and mobile phones; OTC has a mo-
nopoly in the provision of overseas telecom-
munications services: and AUSSAT has a
monopoly in the provision of Australian sat-
ellite telecommunications facilities.

In the service sector of the industry cer-
tain services are reserved to the carders,

namely a service is reserved if it is one
which, in the words of the Act is "for pri-
mary coramunlcations carriage between two
or more cadastraliy separated places or per-
sons". (The word"cadastrally" means across
property boundaries.) Any other telecom-
munications service is a value added service
and is open to competition.

To distinguish between reserved and
value added services requires a charactefi-
sation of whether a telecommunications ser-
vice is a service for primary communica-
tions carriage. It is so if it carries out only
those functions necessary to arrange, oper-
ate and manage connectivity across the tele-
communications network or, in other words,
carry communications across the network.
"Connectivity" is therefore the pivotal issue.
Since "connectivity~ remains as yet unde-
fined, the boundary line between reserved
services and value added services remains
unclear. This is one of the major problems in
the administration of the Act in its current
form.

A USTEI~ which was established to
administer and regulate the tele-
communications industry, has as

~one of its functions, the regula-
tion and administration of this boundary
line. The administrative complexity and ex-
pense in administering this flawed and
blurred distinction satisfactorily would,
however, take up much of AUSTEL’s time
and reserves both of which might be more
productively spent in other areas.

A different boundary is defined under
current legislation in relation to the supply
of telecommunications equipment. The
boundary between the monopoly network
reserved to Telecom on the one hand, and
the competitive supply and installation of
customer cabling and customer premises
equipment on the other is either the first
telephone socket in smaller premises, or (for
larger commercial premises) the building’s
main distribution frame. Supply, installation
and maintenance of the premises, wiring/
cabling and attachment points beyond these
respective network boundaries are open to
all service providers with appropriate quali-
fications.

The provision of value added services
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and private network services is subject to
class licensing systems. These licences
cover all currently approved services.

Pro-competitive safeguards

Since the carders are allowed to com-
pete in the provision of value added services
and private network services, the Act has a
number of provisions to guard against any
abuse by the carders of their monopoly po-
sition. The Act provides that the carriers
may not unreasonably refuse to connect
value added services in private network ser-
vices provided by private suppliers and that
the carriers shall not discriminate in charges
levied or in any other manner against people
supplying or using the value added services
and private network services.

T
hese safeguards are called non-
structural safeguards and are op-
posed by competitors to the carriers
who advocate the operation of

"structural safeguards~. The provision of
structural safeguards would mean that car-
rier affiliated competitive services and
equipment would have to be provided
through a structurally separate entity (sub-
sidiary). This separate entity would have
separate accounting and personnel and
would operate in competition with non-card-
ers conducting business in the same area.

The current situation can be cdticised as
being insuffidently liberal, and its reliance
on a boundary line between reserved serv-
ices and competitive services is difficult to
administer and increasingly blurred by fur-
ther technological developments. It operates
therefore merely as a stage in the process of
Australian telecommunications liberaiisa-
tion rather than the conclusion of that pro-
cess. The industry is now entering the next
phase of its development and it is in this
context that the ATUG Report should be
considered.

ATUG’s position

The ATUG Report takes a broad look at
Australian telecommunications from the
perspective of economic efficiency and
makes a number of recommendations. It
points to a number of currently existing inef-



ficiencies which it suggests are fostered by
the current regulatory scheme. The Report
goes on to propose that the existing ineffi-
ciencies ndght be cured by fostering com-
petitive forces and by adopting accepted
economic reasoning that competition in-
creases effidency- an efficiency which is of
course in the interests af all Australians.

T
he ATUG Report makes several ma-
jor recommendations. The first of
these proposes the removal of barri-
ers to entry in the provision of all

domestic and internafinnal networks and
services, and ~nvolves amendment of the Act
to remove restrictions on the establ~shment,
maintenance, operation and resale of tele-
communications fac~fies and networks and
the provision of all services. However, until
open competition is h’nplemented, Telecom
and OTC should continue to be restricted to
theh- present lines of business to ensure the
private sector can effectively compete with
government buskness enterprises.

Secondly, pro-competitive safeguards
should be introduced, requh~ing ul! carders
to provide non-discrim~atory intercom~ec-
tion of theh- networks.

Thirdly, AUSSAT should retah its cur-
rent line of business restrictions until it is
privatised (which should occur as soon as
possible). When AUSSAT is privatised, it
should be able to compete openly in all tele-
communications markets. If necessary, the
government should refinance AUSSAT to
prepare it for sale if it has a negative market
value. Further, Telecom should be removed
as a shareholder and board member of
AUSSAT and shbnld not be allowed to bid
for AUSSAT when privatisafion is effected.

Its fourth recommendation is that Tele-
com should retain the current line of busi-
ness res~-ictions to provide only domestic
telecommunication networks and services

for a period of five years or until it is priva-
tised. During this period, Teleenm should
be separated structurally into three arms
length companies - one to provide network
faci~ties (’local and trumk), one to provide
services (local, trunk, STD and enhanced
(value added)) and a third to provide 
operate CMTS (MobileNet).

OTC should retain the current line of
business restriction to provide only interna-
tionnl and maritime telecommunications
networks and services for a period of five
years or until privatised.

In addition, OTC and Teleeom should
not be merged since this would further de-
lay open competition and would prejudge
the combination of international and local
business operations as the most efficient in
the open market.

The Report also recormnends that price
caps be removed, s’mce competition would
const~Jn monopoly prichg by the carriers.

inally, compefitors nhould be allowed
the same rights of way as the carri-
ers.

The Report alleges that
Teleeom’s requirement to provide commu-
rdty service obligations (CSOs) has often
been used as an excuse for wasteful ven-
totes. It notes that Telecom has used CSOs
as a justification for cross-subsidisation and
in this way a justification for retaining its
monopoly rights. The Report also notes the
minor cost of CS0s to Teleeom and pro-
poses that in the medium term AUSTEL
undertake further analysis of CSOs. It con-
cludes however that in the short term no
arrangements need to be made regarding
CS0s.

Conclusion
In summary, the Report recommends

that the present monopoly boundaries
tablished under the Act for the benefit of the
carders should be eliminated to permit open
competition. However, until open competi-
tion is fully ~mplemented and accepted, Tele-
corn and OTC should continue to be re-
stricted to their present lines of business.
AUSTEL appears hnpficifly to support one
of the ATUG Report’s recommendations. In
the Sydney Morulng Herald af9 April 1990 it
was reported that AUSTEL is recommend-
ing to the Minister that three mobile tele-
phone operators should operate in Aus~aiia
by the end of the year. One of these opera-
tors would include Telecom’s existing
MobileNet. The operators would be re-
quh-ed to pay an annual fee of between 5 and
1(~ of their yearly revenue for a 20 - year
licence. AUSTEL notes that MobileNet
would have to be properly separated from
Telecom with a separate accounting system
and would have to eperate as an arm’s length
company, a proposal which is in fine with the
recommendations of the ATUG Report.

Wldle the eventual outcome of the Min-
isterial Review is as yet unknown, it is en-
coursging for the industry to note that the
government’s intention appears to be to ac-
celerate micro-economic reform in this area,
and that AUSTEL favours competition, at
least ~n the Mobile Phone segment. Given
this, the ATUG Report appears to have
played a significant role in the Review and
its recommendations w~l probably prove to
be influanfial. It may be that the future path
of the Australian telecommunications kndns-
try is that recommended by the ATUG Re-
pert.

Diana Sharpe is a consultant with the
Sydney office of Sly and Weigall, Miro
Mijatovic is a lawyer with that firm.

The Friedrich case
Grant Hattam and Craig Richards report on a series of cases in which John Friedrich sought

to suppress publication of evidence arising in liquidation hearings into the NSC

J ohn Friedrich was only appre-
hended after one of the most
publicised man hunts in Australia’s
recent history. The face of the

former Chief Executive Officer of the Na-
tional Safety Counsel ("NSC") was con-
stantly in the press as the search for
Fdedfich, for details of his alleged mysteri-
ous past and for the truth about the NSC’s
missing $244 million was pursued. Much of
what was missing was apparently public
money and, as a result, significant public

interest existed in its whereabouts. When
Friedrich was ordered to attend before the
Master of the Supreme Court to be
publically examined by the Liquidator oft.he
NSC pursuant to section 541 of the Compa-
nies Code, itwas inevitable that issues would
arise concerning the likely impact that pub-
]icity of this examination would have upon
Friedrich’s subsequent thai. He had been
charged with one count of obtaining financial
advantage by deception and 91 counts of
obtaining property by deception.
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On 9 November 1989 Counsel for Fried-
rich sought suppression orders to have the
Exarulnation Court closed, and publication
of any report of the examination banned.
The application requh-ed consideration of a
number of competing policies. Not only was
it necessary for the Court to balance the
familiar competing rights of freedom of
speech exercised through the dissemination
of information by the press and the
individual’s right to a fair trial, but the
community’s interest in the honest conduct



f companies, particularly those which con-
¯ ol public funds, also needed to be ap-

After 17 court hearings involving four
pplications for suppression orders, appeals
nd stays of publication pending appeal,
’riedrich’s evidence finally came into the
ublic domain on 14 December 1989. In the
nd, Frieddch had been successful in his
.pplication for a suppression order only
nce, in his initial application made to the
Iaster of the Supreme Court of Victoria.

"he Master’s decision was reversed by both
n appeal to the Supreme Court before a
,ingie judge and a further appeal to the Full
:ourt of the Supreme Court.

Supreme Court hearing
Sitting alone to hear the appeal from the

/Iaster’s decision to grant one of the orders
equested by Friedrich, Justice Cummins of
ae Supreme Court recoguised that the real
,uestion in issue was whether any future
ary before whom John Frieddch appeared
~ould be tainted or prejudiced by the dis-
,emination of information revealed in the
.iquidator’s examination.

J
ustice Cummins believed that it was a
relevant factor that under the legisla-
tion (section 541(12) of the Compa-
nies Code) a person being examined

annot refuse to answer questions put to him
the ground that it might tend to incrimi-

nate him even though such answers would
~ot be admissible in future criminal pro-
.eedings. He believed, however, that as the
~al was at least six and probably twelve
nonths away and that jurors are presumed
ntelligent, robust, and drawn from a com-
arlsory education system and are also sub-
ect to the directions of the h-ial judge, a
:ontemporary jury would not be adversely
fffected or prejudiced by publication of the
fiquidation proceedings.This conclusion was
:cached despite intensive interest in and
ffand scale publication concerning the facts
;urrounding the NSC and John Frieddch.

Full Court hearing
The Full Court heard two appeals. The

drst was from the decision of Justice Cum-
~nins; the second from the Master by leave
3f the Supreme Court. Both of these con-
:erned the Master’s refusal to grant an order
preventing publication of other witnesses’
evidence reladng to Friedrich.

The Fuli Court spent considerable time
zxamimng the purpose of section 541(4)
which states that examinations can be held
in private [f special circumstances exist. The
court concluded that the purpose of this
piece of legislation is to ensure that the pub-
lic is informed of the affairs of a company
which has gone into liquidation, to provide
the opportunity for further information in

relation to the company to come to light and
to deter company officers from behaving
fraudulently.

The Full Court assessed that publicity
plays an important role in fulfilling these
purposes. It did not consider that publication
of the facts and circumstances coming to
light in the liquidation proceedings was
analogous to contempt, In contempt pro-
ceedings publishers choose to make a com-
ment on a court hearing, but publicity is not
just to be expected of liquidation proceed-
ings, it is actually desired by the legislature.
An order for non-publication of information
revealed in these examinations would only
be granted in the most exceptional circum-
stances. For example, where the answers to
questions raised may directly establish guilt
or give pretrial discovery. This was not the
case here.

Risk of interference
The Full Court considered that the main

issue before it was whether there was a real
or substantial risk that publication of the
section 541 hearing would cause an interfer-
ence with the administration of justice.This,
it believed, should be balanced with the pol-
icy behind the operation of the legislation -
that fair and accurate reports of examina-
tions are in the public interest. On balance,
the court did not find in the Friedrich case a
real or substantial risk that publication
would affect the administration of justice.

The court considered the fact that the
h-ial was at least six and almost twelve
months away and that if any element of
prejudice borne of the Liquidator’s exami-
nation continued to exist at the time of the
criminal trial, the trial could be further ad-
journed. It also stated that a jury’s intelli-
gence should not be underestimated and
that if fairly and accurately reported, the
chances of a juror remembering the ques-
tions and answers from the examination
which related to guilt were remote. The
court concluded that the risk of the jury’s
view of the evidence presented at trial being
overwheimed by the press dealing with the
Liquidator’s examination must be slight. The
Full Court rejected Frieddch’s counsel’s
submissions that a general order should be
granted for the reason that some un/alr and
inaccurate reports of the examination had in
fact already occurred. The court stated that
if agenuine complaint in this regard existed,
the remedy was to take out an injunction
against the par ticular publisher on the basis
of proved contempt and the likelihood of
repetition.

Liquidator’s examination
The judicial decisions in Fdedrich’s case

are strong statements to the effect that the
public dissemination of fair and accurate re-
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ports of court proceedings will not be im-
peded simply because of the notoriety of an
accused person. Both the Supreme Court
and the Full Court of the Supreme Court
showed high regard for the jury’s intelli-
gence and ability to concentrate on issues at
trial. It should be remembered however that
these findings were made in the context of
the Courts’ considerslion of the purpose of a
Liquidator’s examination under section 541,
and that publication of material revealed in
such examinations was found to be an im-
pertant factor in the satisfactory operation
of the legislation.

T
he fact that at an examination an ex-
aminee may be required to answer
incriminating questions means that
even though answers to these ques-

tions may not be used against him at a crimi-
nal trial they can nonetheless be published.
On the Court’s findings, however, it could be
argued (and strenuously as was argued by
Fdeddch’s counsel) that a potential juror
could be prejudiced by becoming aware of
matters that could not legally be brought to
his or her attention at trial.

The case is therefore important, If the
court was not prepared to grant a blanket
suppression order in these circumstances
then this must be seen as a significant boost
to the fight of the press to fairly and accu-
rately report court proceedings. ¯

It should be noted however that the
court did leave it open for the Master actu-
ally hearing the Liquidator’s examination to
suppress any particular question or answer
that the Master thought might be prejudi-
cial. This suppression would be subject, of
course, to the right of either the press or the
examinee to appeal from the Master’s deci-
sion. Importantly also, the case demon.
stmtes that the judges of the Supreme Court
were not prepared to anticipate the content
of Friedrich’s evidence; and were not pre-
pared to grant a blanket suppression order
over any evidence arising in the Liquidator’s
examination without first knowing what evi-
dence would be.

A final interesting point on the case is its
demonstration of how the appeal process
can in itself work as a suppression tool It is
not suggested that Fdedrich’s application
and appeals were to achieve this end,
Clearly, however - even though the court
was not prepared to grant Friedrich’s sup-
pression application - the appeals following
on from this application worked, in effect, to
suppress the publication of evidence con-
cerning John Fdedrich. As was strenuously
argued by counsel for The Sydney Morning
Herald and The Sun newspapers during the
proceedings, it appears that Mr Fdeddch
had achieved by appeal that which no court
would grant,

Grant Hattam is a partner in the Melbourne
office of Corrs," Craig Richards is a solicitor
with that firm.



the overhaul of the Broadcasting Act

Kim Beazley, Minister for Transport and Communications, comments on the review

of the Broadcasting Act in delivering the second reading speech on the

Broadcasting Amendment Bill 1990.

T
he government remains fnfly com-
mitted to the wider reform of [the
Broadcasthl~] Act, and work is pro-
ceeding well on the main reform

package. I expect to announce the results of
d-ds later this year ... We are address’mE
seven key areas and the scope of the Review
remains as outlined by my predecessor on I
November last year.

First, ~utare broadcasting legislation
must serve the explicit policy aim that there
be no more regulation of industry than is
necessary to support stated objectives. The
current legislation casts a very wide and
complex regulatory net. In seeking to ad-
dress all aspects of broadcasting it can also
extend regulation to non-broadcasting com-
munications services, and indeed to other
commercial activities. Future legislation will
oeed to be more ciosely targeted.

Secondly, we are examining the regula-
tory needs and implications of new elec-
tronic communl.cat’tons services and service
delivery methods. Where new services are
different from broadcasting, they should not
be subjected to regulation aimed at broad-
casting. We need a regime that encourages
initiative and service development and facili-
hates the innovative use and development of
technology. But, of course, where any par-
ticular service amounts to mainstream
broadcasting, then we must ensure that it is
regulated as such, regardless of whether it
is ultimately delivered from radio transmit-
ters, from satellites or by cable.

Thirdly, we are examining the need for
reform in the broadcasting planning proc-
esses. We intend to provide a more transpar-
ent process that also provides for proper
commerdal anti public accountability. We
need a framework within which technology,
and especially the radio frequency spec-
trum, is allocated and used efficiently and
equitably. We need to avoid unnecessary
second-guessing of commercial decisions or
commercial outcomes,

Fourthly, we are continuing to examine
options for further reform in the area of
ownership and control regulation,

Fifthly, we are examining reform to the
processes of licence allocation, review and
renewal in order to enhance efficiency and
to sa-eamline processing. We will, of course,

reta~ arrangements for public accountabil-
ity on the part of broadcasting licensees
within this framework.

Sixthly, we are examining possible
changes to the process for setting the pro-
gram standards which broadcasters are
quired to observe. Whatever new arrange-
meats are adopted, the government ~dll
maintain support for Australian content,
quality ch’fldren’s programming and obser-
vance of community standards.

The final area involves the future of the
Australian Broadcasting Tribunal us the
regulatory authority ha this area. Its role,
function, powers and structure may require
amendment to reflect changes decided on in
the overall regulatory regime. It is not, how-
ever, intended to abolish the Tribunal. It is
important that that body has the appropriate
powers, resources and status to do its job
efficiently and effectively.

eWe need a regime that
encourages initiative

and service development
and facilitates the
innovative use and

development of
technology.’

In developing options against this
agenda, the government’s position remains
that broadcasting is more than iust another
industry. Its cultural role means that it has
special characteristics which will continue
to require government intervention to em
sure that undue concentrations of ownership
or control do not arise in commercial broad-
casting; to ensure that commercial program-
ruing control remains firmly in Australian
hands; and to ensure community responsi-
bility on the part of broadcasters through
appropriate program standards. The
government’s concern does not relate only
to ensuring the efficient, equitable and re-
sponsible use of radiofrequency spectrum.
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increasingly our efforts are directed to the
product or service be’mE delivered to homes
or businesses, whatever the method of
transmission and delivery - be it terrestrial
radiocommunication, satellite or cable.

These concerns present s~ial chal-
lenges to government in our efforts to de-
velop a more appropriate, contemporary
regulatory regime.

T
he first challenge is to ensure that
the public interest safeguards are
provided with rigour, but in a manner
which recoguises that, while it has

these special requirements, commercial
broadcasting is also a business where its
participants compete at some considerable
risk for commercial returns. It is therefore
important that only minimum regulation
needed to meet those objectives is imposed,
so as not to unnecessarily inhibit normal
commercial development.

The second challenge is to ensure that
essential regulation of mainstream broad-
casting is not unnecessarily applied to new
gad emerging electronic services. D~ffer-
ences in the nature of services provided by
broadcasting, telecommunications and pub-
lishing have narrowed siguificanfly through
their use of common technology and
through the development of new and
complementary services. Inappropriate
regulatory restriction on some electronic
entertainment and information services, on
educational services and potentially on Pay
TV, would be likely to significantly constrain
their development. This is turn could deny
Australian homes and businesses timely ac-
cess to the technologies and to the enter-
tainment and information services that they
have the potential to provide. However,
when these services converge to the point
where they become de facto ma’mstream
broadcasting, broadcasting regulatory prc~
vislons should of course apply.

The third challenge is to recoguise that,
in addition to its special regulatory regime,
the broadcasting industry is subject to a
wide range of general business regulation. It
is therefore important that interaction l~e-
tween the two regimes avoids conflicts and
provides, as far as possible, a stable and
consistent environment in which the indus-
try can operate efficiently.



Brave new works?
Richard Horsley argues that the new performers’ protection legislation

has shed light on authors’ copyright

T
he Copyright Amendment Aet 1989
introduced a new Part XIA into the

~opyright A_,ct 1968, providing for
Performers Protection. This Part

~rotects performers from "unanthorised
~se" of their performances - that is, sound or
-ideo recording, or broadcasting of their
~erformanses without their authority.

The amendments avoided giving per-
ormers any rights in the nature of copy-
ight, or indeed any property rights at all.
~is wan a specific recommendation of the
:opyright Law Review CommitIee, whose
.~eport on Performers’ Protection (May
.987) was the inspiration for the amend-
nents.

However, some of the provisions of Part
C2A may, incidentally to their purpose, have
rery great influence on basic concepts of
:opyfight law - those of a "work" and of the
’first author" of a work - in areas where the
!aw has been unclear, or untested, or both.
riffs flows ~rom the fact that these amend-
.nents contain the first references in copy-
"ight law to "improvised works’.

Improvised works

The references come in the definition of
’performance", in section 248A, which pro-
rides:

(a) a performance (including 
improvisation) of a dramatic work,
or part of such a work, including a
performance given with the use of
puppets;

(b) a performance (including 
improvisation) of a musical work or
part of such a work;

(c) the reading, recitation or delivery 
a literary work, or part of such a
work, or the recitation or delivery of
an improvised literary work.

What is a "work"?

It is well known that "literary", in the
phrase "literary work" as used in copyright
law, has a wider meaning than in other con-
texts. Only a lawyer would recogalse a bus
ticket, a football pools coupon and a stan-
dard classified death notice as literary
works. In fact, the range of things which
qualify can seem so wide that one doubts
whether there are any principles of exclu-
sion.

Well, there are, of course. But they are
not onerous. The thing must be original; but

only in the very limited sense that the work
as an expression must originate from the
author. There is no requirement that the
ideas be original.

However, where the content or ideas- as
opposed to their expression- are taken from
some other identifiable source, there will
usually also be a second requirement - the
exercise ef laboar and skill by the author.

The third major requirement is that of
substantiality. The lack of this frequently
denies protection to such things as brand
names (Exxon, for example), rifles, slogans
and advertisements.

A final requirement - more often given
dfect than formal recognition - is that the
work be in writing. Thus Justice Petersen in
the case of University of London v University
Tutorial Press (1916) stated:

"In my view the words "Titerary work~

cover work which is expressed in print or
writing, irrespective of the question whether
the quality or style is high~.

We are facing a brave
new world where even

the most trivial of
utterances might be

copyright literary works
from the moment they

are emitted’
However, such explicit statements are

rare, probably because it has been difficult,
until recently, to have any mean~ghl copy-
fight disputes about literary works which
have not been written down. The result has
been that learned authors have debated
among themselves the question of whether
a lecture which has been tape recorded but
has not been written down is, or is not, a
literary work.

Well, that question is now resolved.
From the Performers’ Protection amend-
ments, it is clear that a "literary work" can
be improvised. If that is so, then the label
"literar~ does not refer to how the work is
created; and the "work" need not be in writ-
ing- or, indeed, in any material form at all.

That problem being solved, another, of
wider import, arises. If "literary" works are
not bounded by the requirement for writing.
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what range of spoken utterances might qual-
ify for the appellation? As hinted above, only
the most trifling level of originality is re-
quired of copyright works; the exercise of
labour and skill is only occasionally re-
qnired; and, as to substantiality, although
the word "Exxon" was not substantial
enough to qualify, the trial judge made it
clear that he was not ruling that a single
word could never qualify as a qiterary work"
within the meaning of the Act.
"Supercalifragilistickespeea-ladojus"
springs to mind as a candidate.

Thus we are facing a brave new world
where even the most trivial of utterances
might be copyright literary works from the
moment they are emitted. And after all, why
not? Playwrights like Pinter are applauded
the more boring and banal and - well - nor-
mal their dialogue becomes. Large tracts of
a novel like Jack Kerouac’s Vision of Cody
appear to be taken verbatim from tape re-
cordings of conversations between the au-
thor and Neal Cassady. Samuel Johnson’s
estate should have sued for a large slice of
profits from Boswell’s Life of Johnson, so
much of it being made up of gobbets of
Johnsonlan conversation recorded nearly
contemporaneously by the assiduous
Boswell. In similar circumstances in Amer-
ica, the estate of Ernest HemJngway did sue!
And lost.

Who is the author?

T
o turn again to the academics’ bug-
bear, a lecture which has not been
written down. Suppose a person de-
livers a lecture extempore; and suly

pose a person other than the lecturer or
someone acting on behalf of the lecturer
records his or her words by rapid writing. In
these circumstances a literary work has
clearly been created; but is the author of the
work the person who framed the words or
the person who first fixed them in to mate-
fial form?

The case law on the question is unclear.
The question may appear to have been re-
solved in favour of the person who put the
work into material form in 1900, in the case
of Walter v Lane, which involved the copy-
fight in reports of the speeches of Lord
Rosebery. The reports had been made by
shorthand reporters employed by The
Times. In the days before speechwfiters,
Lord Rosebery had delivered his speeches
impromptu. Probably because of this, an en-



terprising publisher thought the public
would be interested in a book of them, and
set out to publish one, gleaning his material
by liRing The Times’ reports. When The
Times’ proprietors sued for breach of copy-
right, the book publisher claimed that there
had been no such breach, as the reporters
were not the authors of the speeches or
their reports and therefore did not own any
copyright in them. The House of Lords held
that the reporters did own the copyright in
their reports, as being created by their con-
sidemble skill in taking down rapid speech.

H owever, this decision dealt only
with the copyright in the reports,
not ia the speeches themselves.
The question next memorably

arose in the case of Cummins v Bond (1927),
in which it was common ground between the
plaintiff and the defendant that the originator
of the words in question was a spirit moving
in another astral plane. The plaintiff was the
medium to whom the spirit had communi-
cated the works, and the defendant an asso-
ciate of the plaintiff who had ordered and
punctuated the works as transcribed by the
plaintiff. The defendant claimed to be one of
the authors of the works so produced and, as
such, a part-owner nfthe copyright. He failed
on this count. In the alternative the defen-
dant claimed that neither of them owned the
copyright as the true anthor of the works was
another person. The judge declined to enter-
taln this submission also:

"[I]t would almost seem as though the
individual who has been dead and buried for
some 1900 odd years and the plaintiff ought to
be regarded as the joint authors and owners of
the copyright, but inasmuch as I do not feel
myself competent to make any declaration in
his favour, and recoguising as I do that I have
no jurisdiction in the sphere in which he
moves, I think I ought to confine myself when
inquiring who is the author to individuals
who were alive when the work first came into
existence and to conditions which the legisla-
ture in 1911 may reasonably by presumed to
have contemplated. So doing it seems to me
that the authorship rests with the [plaintiff],
to whose gifl of extremely rapid writing coupled
with a peculiar ability to reproduce in archaic
English matter communicated to her in some
unknown tongue we owe the production of
these documents.... I can only look upon the
matter as a terrestrial one, and I propose to
deal with it on that footing. In my opinion the
plaintiffhas made out her case, and the copy-
right rests with her"

The argument in favour of the author
being the person who fixes the work in ma-
terial form gains some support from subsec-
tion 22 (1) of the Copyright Act:

"A reference in this Act to the time when,

or the period during which, a literary, dra-
matic or musical work was made shall be read
as a reference to the time when, or the period

during which, as the case may be, the work
was first reduced to writing or to some other
material form."

This can be taken to indicate that the
work simply does not exist until it has been
reduced to writing or some other material
form. However, its meaning may be more
restricted. The Act refers in various places,
for various purposes, to the time when a
work was made. (Examples may be found in
section 32). This subsection says what those
references mean, and thereby defines the
time when a work was made for the pur-
poses of those sections. But nothing com-
pels us to use the same test to determine
when a work was made for any other pur-
poses.

In 1977 a British government committee
noted that the uncertainty in this area was
unacceptable, and recommended that the
law be amended to make it clear that in the
above circumstances the lecturer, and not
the shorthand writer or the sound recordist,
would own the copyright in the work. This
suggestion (which unfortunately did not ad-
dress the ownership of works communi-
cated by spirits) was not taken up by the UK
government, nor has the problem been ex-
plicitly addressed in Australia.

Conclusion
However, the argument has now been all

but decisively pushed in the direction of the
author being the originator of the words, not
the person who fixes them in material form-
the lecturer, not the sound recordist; for
from the recognition that improvised works

exist it follows that works exist before they
are fixed in material form. In that case the
author must be the person who framed the
words - or the music, or dramatic incidents.

I
t is to be hoped that these amendments
have settled this question, however un-
intentionally. The purpose of copyright
lawis to encourage the creation of works,

which will benefit society, by giving their
authors an incentive to create. The incentive
is the monopoly in their own productions
which the Act gives to authors. The signifi-
cant work in the creation of a speech, or a
musical or dramatic work, which has been
improvised and recorded, is surely with the
artist or talker who generated the sounds
and actions, not with the person who slav-
ishiy recorded them. Granted, some work
goes into making the recording, especially if
it is a recording of quality; but the recording
engineer, or whoever has performed that
function, has a copyright in this recording
which is separate to the copyright in the work
which he or she has embodied in the record-
ing. There is no reason why he or she should
be given the copyright in the work he or she
has captured as well.

For these reasons, improvising artists
have double cause for welcoming the Per-
formers’ Protection amendments to the
Copyright Act. Incidentally to protecting
their performances, the amendments are
also securing their copyright in their impro-
vised works.

Richard Horsely is a solicitor with the
Sydney firm Cutler, Hughes and Harris.

BRIAN WHITE
1933 - 1990

D~wing the t~ee years Brian ~ was President of the ~der~on ofA~s~lian R~dio
Broadcasters, there developed a little comic set piece, repeated each year at the induslry’s
convention. Brian was of small stature, and each time he took the rostrum, with only his
head visible, someone would cali out "Stand up!" and Brian would always grin and say "I am
standing up".

A sfight thing, and perhaps altogether trivial to an outsider. You had to be there to feel
the warmth and the camaraderie of the occasion. There was an essentially human quality
about "White~’ which was reflected in all his friendships and associations.

Someone said at his funeral that he was a stylish man, and so he was. But he was also
without pretension. Whatever the circumstances, he was just himseE This is what came
through in his programs and in his personal relationships. Listenersfelt they knew this man
who could conduct a hard news interview one minute and in the next, reveal some personal,
whimsical side of his character. So it was with his friends and business associates. He was
generous, compassionate and public-spirited.

Brian White was a pioneer of that school of radio journalism which substituted matter
for manner and in so doing lifted the medium above the trivial and the transitory. He was
a journalist’s journalist.

I knew him and worked with him in various capacities for nearly 30 years. Listening a
few day s before his death I was moved to reflect how splendidly my friend had matured over
that time.

By all criteria that matter, he was a very big man.

- Des Foster-

17



the use and abuse of FOI legislation
by journalists

Jack Waterford explains how best to exploit this investigative tool

I
ournafists have a strange love-hate
relationship with Freedom of Infer-
marion ("FOI"). Every journalist 
know is, of course, heartily in ~avour

it. Few journalists [ know. apart from a
,v I have strong-armed- have actually ever
ed it. Asked why not, they give a variety of
asons some of which have a strong basis
truth: "FOI takes too long", "the exemp-
,us are so wide you will hardly ever get
ything anyway", "it’s too complicated".
Whether the basis of these reasons is in

~th or not, journalists essentially do not
~ow what is possible or what can be
hieved under the Freedom of Infarmarion
:ts, and there are only a few people with
tual street experience with whom they can
nanlt.
While journalists may be in favour of the

kuciple of FOI - or have a baggage of he-
rs about its usefulness in an ideal body
qitic - they have little interest in FOI or its
ocess as such. They are interested in the
tual i~ormation itsel~ and in particular
at which in usable or, in theh- own terms,
ewswor thy".

News v advertising

Exactly what "newsworthy" means is a
,Jch vexed question and depends in great
~rt on a journalist’s interests and perhaps
~ his or her ideology. A conservative defini-
,n is the old news editor’s dictum: "Son,
~g bites man is not news, man bites dog is~.

is, according to the celebrated American
vestigarive journalist, lzzy Stone, some-
.ing that someone doesn’t want you tu vcfite
~out- everything else is advertising.

By such a definition very little of what
~e reads in an ordinary, even a good, news-
~per is anything else but advertising. The
rices of a typical metropolitan newspaper
.ceive daily millions of words in press
atements, reports and results of commis-
ons of enquiry among other things and its
~thors hope that the newspaper will use all
;it tomorrow. Little of this material tells the
hole truth. Rather it skips and elides mate-
d that its writers do not want the public to
now and is actually nfisleading to journal-
,ts about the facts in some cases.

Unfortunately, a great deal of the more
~teresting and newsworthy material sent in
o newspaper offices ultimately reappears in
relatively undigested form when the jour-
alist involved simply asks no further ques-

tions and rehashes the material he or she
has received.

It should be hoped that beneath each
journalist’s breast is a would-be investigative
reporter, f am however also realisric - if not
about what beats behind journalists" breasts,
then about the pmcrical demands of newspa-

’Good journalism is no
more lazily rewriting
extracts from material

obtained under FOI than
it is lazily rewriting press

hand-outs"

Often there is no glaring scandal behind
the stories we publish and as someone with
some responsibility for getting out a news-
paper within a tight budget, I would be un-
willing to dedicate thousands of hours of
journalistic time or thousands of the pub-
lishers’ dollars to writing the definirive piece
about public holiday arrangements, council
rates or government health policy. My job,
working for a newspaper rather than a
magazine, is to get information of interest
and importance to people as quickly as pos-
sible.

in short, one major reason why relatively
few]ournalists make use of FOI is that their
work is focused on the day-to-day. Even
when there are no problems of FOI access,
it is rare indeed to get an FOI delivery the
same day;, indeed to get irfformation inside a
month is to be lucky.

FOI uses
FOI is like all other raw jottrnalistic ma-

terial - the press statements, the telephone
calls, the leaks and so-on. By providing the
documentary path of how something came
to be, use of the FOI facility can often iden-
tify, in a way which has not previously been
clear, some of the interests which were taken
into account and/or some of the problems
which were perceived in different possibIe
solutions to a problem.

FOI is not, however, the only way of
achieving this result. There have always
been other ways in which journalists can

18

gain access to information, and they make
as much use of these as ever. Fkstly, there is
publicly available hfformation - particularly
in cases in which government or the admin-
istrafian is, in effect, arhltmfing between
competing interests. Politicians and the pub-
lic relations machineries of those with axes
to grind also release awelter of material, and
through use of the telephone hook and the
government directory it is not hard to find
out which public servant is dealing with an
issue at any particular time.

W
hile FOI and shnilar legisla-
tion have persuaded public
servants that merely talldug
to the reptiles of the press is

not a breach of the Crimes Act, it was never
hard to ring a public servant and say "I am
thinking of’miring a piece about this issue.
Can you point me to any material which is
available? What’s the situation as you see it
now?" - and so on.

Neither has the use of the leak abated
because of FOI. In my experience the leaker
is not the public servant who quite properly,
if cautiously, briefs a journalist who has
asked for confirmation; it is the Minister or
politician or someone with an obvious inter-
est in the outcome.

In addition, journalists have a not un-
natural tendency to want to beat up some-
thing which they think is being held secret
and rather less of a tendency to scrutinise
that which is on the record. Any skilled se-
nior public servant will know that if he puts
out into the Parliament House press boxes
85 copies of the report of a public service
task force it may well never appear in a
newspaper. Slip the same report into a brown
paper envelope to one journalist, saying out
of the side of your mouth "you didn’t get this
from me, remember" and it is likely that it
will be the front page headline, no matter
how innocuous. Journalists have the same
tendency to believe that a story found
through use of FO[ is more newsworthy
than one which has been sitting there all
along had only a journalist concerned done
the legwurk.

Good journalism is no more lazily rewrit-
ing extracts from material obtained under
FOI than it is lazily rewriting press haad-
outs. FOI is a good thing if it is used as an
adiunct to good hard work, but it is rarely of
much use if it is used as awork substitute.

Another pernicious problem is a ten-
dency of some journalists to think that the



"real story hidden in the paperwork is the
catalogue of corruption, incompetence and
the exercise of power for wrong reasons. I
would not deny that such things can occur,
and when they do, FOI is one of the pro-
cesees that helps expose it. But the observa-
tion should be made that in my long experi-
ence with public servants I have found
nearly all I know to be decent, hounusable
people with a keen sense of public interest
doing the best job they can.

How to use FOI
A good use of FOI is to master the rou-

tine of decision-making. As often as not
though, this can be done by looking up a
government directory and simply asking
someone obviously concerned or by other-
wise working out a department’s scheme of
administration and the types nf powers exer-
cised and by whom.

The result of such preliminary enquiry
is a focused FOI request which is likely to be
processed faster. Moreover, where some-
thing has obviously been irregular in the
decision-making process, a knowledge of
how the system ought to have worked can
provide often critical footprints for working
out what went wrong and who really was to
blame.

T
he second point I would make is that
a process may well have been per-
leery regular but a public servant
may quite properly, from her or his

own perspective, be less than keen on dis-
closing it to journalists. The mere fact that it
is argued that some material is exempt from
FOI is not of itself proof-positive that there is
some secret scandal being concealed.

Aloyal public servant, anxious to protect
the Minister, or indeed the Minister himself
or herself may attempt to conceal informa-
tion concerning options canvassed during
the decision-making-process so as not to
provide the opposition with ammunition
drawn from draft justifications of possible
alternative decisions.

The media here is sometimes a little im-
mature in this respect. If a document shows
that an administrator gave a minister op-
tions then, no matter which the minister
adopted, there is in this country a tendency
to say that he or she ignored other material
or was in conflict with his or her department
and to give it a significance that it does not
deserve.

This immaturity is aggravated by the
scandal-seeking tendency. If a relatively bali
disclosure by a public servant or administra-
tor reveals no obvious points of attack, re-
search is most often promptly halted and
attention is then focused on some other
project. All too often, journalists drop the
ball precisely when they have a good story
because they have defined the story only in
terms of a fairly naive outcome which did

not come about.
A successful or semi-successful FOI re-

quest ought to provide the springboard for
follow-up telephone calls to the individuals
whose names appear on the files seeking
fresh Information and sometimes the benefit
of decisinn-makers’ flank hindsight and
perception of events.

Dealing with public servants

W
hen FOI first came in I ac-
qnired some reputation for,
firstly, making a lot of re-
quests and, secondly, for be-

ing willing to litigate them if I did not get
disclosure.That reputation as a litigant prob-
ably helps me now. In any event I rarely put
in a formal FOI request but rather just say to
people "look, this is material I could get
under FOI If I put in a formal request. Why
not save yourself the paperwork and me the
time and the energy and just fork it over?"
and, surprisingly, they often do.

In advising journalists how to use FOI, I
reiterate that FOI is only part of the process
of getting information on a story. Informed
questions should be directed to the actors in
any decision when requesting information
on what material is available. A journalist
should ask whether there is anything he or
she ought read as background to the ques-
tion being tackled. This can often provide a
journalist with the information sought long
before the drawn out and excessive bureau-
cratic process of putting in an FOI request.

Requests for documents should be fo-
cused and the advice of the public servant
helping to identily the most useful docu-
ments available should be sought. A public
servant who has helped a journalist frame a
request for information is both more likely
to comply with that request and to later re-
member, innocently, another source of rel-
evant information capable of being dis-
closed.

Once a request is made, I recommend
that the journalist making the request not sit
around waiting a month or so wondering
what is happening. Ring the relevant depart-
ment and, if the public servants suggest any
problem, parry them immediately.

Having assessed the possible uses of and
the procedures in FOI, now the more bitter
words. The exemption areas of F0I are too
wide. The impediments to access, not least
in its cost If it is demanded, are substantial.
It is sometimes necessary to fight, and to
fight hard, without being sure of what you
will get in the end. More than ever FOI is not
the complete answer to a malden’s prayer.
But it is neither completely toothless, nor
completely useless.

Jack Waterford is the Deputy Editor of the
Canberra Times.
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The networks have had about 30 years
to perfect their Australian progrsmrrdng.
Also to be considered is the significant bud-
geting which would be required to meet the
current free-to-air level nfAustralian content
for Pay TV.

In Pay TV’s infancy, progress wili be con-
ditional on expenditure on suitable overseas
software and early development of reason-
able quality Australian programming for Pay
TV.

There will be a demand by subscribers
to receive some Australian content other
than news, sport and music channels, which
would have basic Australian content by their
very content nature. Research underway
may allow a further understanding of what
levels of Australian content the public wish
to view. Initially subscribers will be attracted
by the choice available on Pay TV, but con-
tinued overseas material alone, with little
Australian content, would increase the
"churn~ factor (the cancellation of service
followed by recounection at a later date)
over a period of time.

In devising an appropriate regulatory re-
gime, the Government will have to bear in
mind the differences between flee-to-air and
Pay TV. The body to have regulatory over-
sight of Pay TV must be able to regulate with
a clear understanding that "free-to-air"
broadcasting is just that, while Pay TV is
based on viewer choice.

A full "broadcast modeF (as set down by
the Australian Broadcasting Tribunal)
would not allow Pay TV to develop fully in
this country. There is a’ciew that regulation
of Pay TV should match a slightly deregu-
lated free-to-air sector, however, it appears
there will still be excessive regulation in that
market on some major pointz, at a tLrne when
world trends are to introduce controlled de-
regulation. But let’s not throw the "baby out
with the bath water" - there are some proven
legislative provisions that can be profitably
adopted for Pay TV from the broadcast
model.

Whatever regulatory body is to govern
the regulation of Pay TV that body must
recugnise the specialised service that exists
between the program provider and the
viewer. There is a concern that rigid Broad-
casting Act style legislation covering Pay TV
would not allow in the resultant program
mix, as was noted in the Sanderson Report,
an "appropriate level of freedom for viewers
to choose’.

If that "appropriate level of freedom" is
not realised because the legislation is too
rigid then PayTV operators would be forced
into a full broadcast model type service. That
is, these operators would be forced to sched-
ule similar programs to those offered by the
networks, which would not satisfy viewer
choice and would defeat the purpose of
choice and diversity in programming which
should be the object of Pay TV.



AM/FM Conversion
Paul Marx examines the story so far

I
n the May 1989 edition of the Commu-
nicarion Law Bulletin, I assessed the
progress of the procedures for convert-
ing commercial radio services in

stralia’s capital dries from the AM to the
i frequency bands. Some twelve months
.~r it is useful to make a further assess-
’nt of those procedures.
The fulinwing is a simple chronology of

: events so far:
,rll 1989: The then Minister for Trans-
:t and Communications, the Hon. Ralph
:llis published a notice in the Common-
:alth of Australia Gazette (No. $139, 18
dl 1989) pursuant to section 89DAB of
.~ Broadcasting Act 1942 ("the Act") invit-
,~ licensees who held AM commercial ra-
~ licences in mainland State capital cities
lodge applications with the Tender Board
¯ conversion of their licenees to FM. Ten-
rs were called for two new FM services in
ch of Sydney, Melbourne, Adelaide and
.rth. Tenders were called for one FM ser-
:e in Brisbane because of the availability at
at time of FM frequencies for conversion.
.nders for the conversion of licences were
close on 19 July 1989. By 18 April 1989 of
e 27 AM commercial licensees Australia-
de eligible to apply for conversion of their
ences, 24 had expressed interest in ten-
.ring.
,agust 1989: The Minister published a
~tice in the Gazette on 2 August 1989 put-
.ant to section 89DAJ of the Act notifying
e result of the July tender. That notice
ated that six conunercial AM radio licens-
:s had been successful in their bids, namely
t(Z, Melbourne ($31,568,999); 3AK,
telbourne ($22,700,000); 4BK, Bris-
me ($17,139,012.96); 5KA, Adelaide
;5,525,003); 6PM, Perth ($16,382,000); 
5L, Perth ($12,001,010.80). Only one ten-
.~r in Adelaide met the reserve determined
~r the Minister under s.89DAG of the Act
"~d tenders were reopened. The Minister
<eviously had extended the dosing date for
:nders for the two FM frequencies in Syd-
ey to 11 October 1989 to accommodate an
xtension of television transmissions on
:hannel 4, Wollongong.
,eptember 1989: Wesgo Communica-
ons Pry. Limited (~ZCesgu") commenced
roceedings against the Minister and offic-
rs of his Department in the Federal Court
~f Australia. That application sought orders
,f review and prohibition in respect of,
.mongst other things, the Minister’s deci-
Aon pursuant to section 89DAB of the Act to
,ublish the notice on 18 April 1989 inviting
enders for conversion to FM. Itwas claimed

that the derision involved an error of law in
that the Minister’s notice did not, as it was
obliged to do under section 89DAB(2) (b) 
the Act, set out an outline, in the case of
Wesgo, of the new technical conditions pro-
posed for the frequendes to be allocated
pursuant to the Notice. Those proceedings
(which are listed for further directions on 14
September 1990) resulted in the closing date
for tenders in Sydney being extended to 29
December 1989.
November 1989: The Minister an-
nounced that the licensee of 5DN was the
successful tenderer for the second FM fre-
quency in Adelaide with a bid of $6 million
(Media Release 102/89, 8 November 1989).
December 1989: The closing date for ten-
dersin Sydney was extended to 28 February
1990. Discussions continued between suc-
cessful tenderers in Melbourne, Brisbane,
Adelaide and Perth concerning the meeting
of the necessary preconditions for conver-
sion.
January 1990: 3KZ Melbourne converted
to FM and adopted the call sign 3KY-g,. 5KA,
Adelaide converted to FM and adopted the
call s’tgn 5KKA.
February 1990: The closing date for ten-
ders in Sydney was extended to 30 May
1990. The Minister amended his section
289DAB Notice of 18 April 1989 by publish-
ing a draft Statement of Technical Condi-
tions applicable only to those licensees in
Sydney who satisfy the conditions stipulated
in section 4(16)(b) of the Act (i.e. 
4BK, Brisbane converted to FM and adopted
the call sign 4BBB.
March 1990: The licensees of each of 3AK
(Melbourne), 6PM (Perth) and 6GL (Perth)
defaulted within the meaning of s.89DAM of
the Act. in Melbourne the licensee of 3TI’,
being the next highest bidder on the tender
list ($11.5 milfion), became eligible for con-
version. 3TY expects to convert to FM in
late June 1990. In Perth, no other licensees
met the reserve determined by the Minister

under section 89DAG of the Act, necessitat-
ing a further tender process.
May 1990: The dosing date for tenders in
Sydney was extended to 19 October 1990.

In July 1989 when announcing the six
commercial AM radio services which had
been successful in their bids to be offered a
frequency on the FM band, the then Minis-
ter announced that the total amount bid by
the licensees of those services was $105
million. Mr. Willis stated that the amount of
the bids "reinforces the Government’s view
that the FM radio spectrum is indeed a
valuable public resource". As a consequence
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of those licensees who subsequentlY have
defaulted in respect of offers of conversion
to FM, the government will receive sigaifi-
canfly less than S105 million, in summary,
the current position is az foliows:
Sydney: No tenders have been lodged.
Changed economic conditions are likely to

result in bids well below the $31.5 million
paid by the licensee of 3KZ, Melbourne. No
additional converted commercial FM serv-
ices can be expected before early 1991.
Brisbane: One converted FM service is
operating, resulting in the payment to the
Commonwealth of $17.1 million.
Melbourne: One converted FM service is
operating. Another is expected to commence
in late June. Fees payable to the Common-
wealth will total approximately S43 million.
Adelaide: One converted FM service is op-
erating. The licensee of 5DN is apparently
still to meet the preconditions for conver-
sion. Fees paid to date to the government
amount to $5.5 million.
Perth: No AM services have converted to
FM. Further tenders are awaited.

T
o date the government has received
$54.1 million of the $105 million ex-
pected by Mn Willis. In the event of
conversion of both 3TI" and 5DN

later this year, that amount will increase to
$71.6 million, of which approximately 48.8%
has been paid by industrial Printing and
Publicity Company Limited, the licensee of
8KKZ, Melbourne.

The S36.3 millinnlost by the government
from AM licensees who have defaulted is a
consequence of the provisions of the Act
relating to FM conversion. Mindful of the
provisions of the constitution (section 55),
the parliamentary draftsman has ensured

that Division 1A of Par t IIIB of the Act (Con-
version of AM Commercial Radio Licences
To FM As Part Of The National Radio Plan)
is silent as to the payment by a licensee of
the amount of its tender bid. Section 6C(1)
of the Radio Licence Fees Act 1964 ("the
Hcence Fees Act") provides that the fee pay-
able in respect of conversion from AM to
FM pursuant to an application made under
section 89DAE of the Act is payable "upon
the conversion". Section 4(1) of the Act de-
fines "convert to FM" in relation to an AM
commercial radio licence as meaning to
"vary the technical conditions of the licence
warrant in respect of the liceece under sub-
section 89D (6) so as to authorise very high
frequency transmission." Hence, if a lic-
ensee who is offered conversion defaults
(within the meaning of section 89DAM (D 
the Act), the defaulting licensee is not re-
quired to pay the conversion fee specified in
the Licence Fees Act. A defaulting licensee
merely forfeits any deposit paid by it in rela-
tion to the conversion application (section
89DA0(5) of the Act). The amount of 
deposit specified in the notice published by



he Minister on 18 April 1989 inviting appli-
:ations for conversion was only $10,000.00.

It is interesting to note that, notwith-
standing the provisions of section 26C (1) 
he Lieence Fees Act, the Minister’s section
59DAB notice of 18 April 1989 stated, that
he "tender bid amount is payable within 14
lays of the date on which the Minister signs
he licence warrant changing the technical
:onditions of the licence to FM operation".
~n his notice published on 14 February 1990,
)y which the Minister informed interested
~ersons that the original Invitation to Ten-
:ler with respect to Sydney tenders was
amended, it was stated that the provisions in
the section 89AB Notice concerning pay-
ment of the tender bid amount were
amended to read ~2qe tender bid amount is
payable on conversion of the licence war-
rant to FM, in accordance with the Radio
Licence Fees Act 1964".

A
s regards thoselicenseeswho have
defaulted after being offered con-
version by the Minister, it is open
to them to submit a further tender

bid in due course in circumstances where no
other licensee is eligible for conversion (e.g.
in Perth where no other applicants met the
reserve spec’ffied by the Minister). One pre-
sumes that most, if not all, of such defaulting
licensees will submit fresh conversion appli-

cafions. The amounts of some of then" bids
for conversion may well be adjusted down-
wards, having regard to commerdal realities.

It is apparent that the process of AIVl/
FM conversion as part of the National Met-
ropolitan Radio Plan has not progressed as
quickly or effidenfly as the architects of that
plan envisaged. According to a statement in
August 1988 by the then Minister for
Transport and Communications, Senator
Gareth Evans Q.C., AM/FM conversion as
part of Stage I of the Plan should have been
completed by 1989 (except in Brisbane
where the availability of FM frequencies
would see the second FM conversion in
1992).

Advocates of reforms to the current li-
censing provisions contained in the Act, who
propose the Introduction of a tender system
for the granting of new commercial radio
llcences (rather than the selection of the
most suitable applicant by the Australian
Broadcasting Tribunal) frequently cite the
efticiency of such a reformed licensing sys-
tem as being one of its main attributes. To
the extent that the experience to date with
KM/FM conversion is any indication, such
a claim must be questioned.

Paul Marx is a partner in the Sydney firm of
solicitors, Boyd House & Partners

ILes Hell argues that the government’s metropolitan
conversion scheme needs overhauling

ince the introduction of commer-
cial FM radio services in Austra-
fia about 10 years ago the new
FM services have attracted in-

creasingly larger audiences and their adver-
tising revenues have increased largely at
the expense of many long-established AM
services.

In Melbourne the 1987-1988 ratings fig-
ures show that FOX-FM, Melbourne’s then
most popular station, and MMM, FOX’s
nearest competitor, captured 40 percent of
all advertising revenue.

In the same period Australia’s 29 Metro-
politan AM stations could only manage a
total profit of $200,000, while the seven com-
mercial FM stations recorded a $27 million
profit.

FM’s popularity

Its not hard to understand how these
profits have been achieved by the FM sta-
tions when one has regard to their audience
share. Since 1987 the FM audience in Syd-
ney has risen from 23.1 percent to an esti-
mated 27.7 percent of the available radio
audience for 1990-91, Melbourne’s FM au-
dience will increase from 26.5 percent to
41.4; Brisbane from 28.5 percent to 39.7; and
Adelaide from 29 percent to 45.5 percent.

Per th is the finagle metropolitan capitalwhere
FM audience is expected to fall marginally
from 28.4 percent to 28.3 percent.

This increase in FM popularity (and
profitability) is not primarily due to an in-
crease in the total radio audience attracted
by the new services. The radio sector’s audi-
ence while large has not increased dramati-
caily. Revenue too is generally static, with
recent and estimated future growth, at best,
equalling inflation. The growth in FM’s audi-
ence and revenue has been achieved princi-
pally at the expense of the existing commer-
cial AM lieencees.

T
hese recent figures bear ample testi-
mony to trends which have been in-
creaalngiy evident over the last 10
years. Not surprisingly, as listeners

deserted established AM stations in droves,
AM operators pressed the government for
the right to convert to FM frequencies -
there being ample capacity in the FM band
(had it been properly managed) to accom-
modate most, if not all, existing AM opera-
tors.

Existing FM licensees attributed their
success to better programming and man-
agement of their new services. The AM
censecs argued that a significant increase in
the popularity of commercial FM radio was
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attributable to superior technical quality of
FM transmission. Having managed a radio
station through the transition from AM to
FM frequencies, I can categorically state
that the difference in quality of sound is
significant. During our four-week change
over trials, we were able to listen to the same
programs on AM or FM simply by flicking a
switch. The difference was like chalk and
cheese.

I
have maintained, with other AM liee~
sees, that FM radio represented a tec -
nological advance similar to the appear-
ance of colour technology in the televi-

sion industry and, accordingly, existing AM
licensees should have been permitted to
convert to FM as a matter of right, as a
matter of equity, and for the public benefit.

The conversion scheme
The government instead took a different

view and in August 1988, Gareth Evans, the
then Minister for Transport and Communi-
cations, unveiled the government’s plan for
the development of metropolitan radio serv-
ices. The plan was stated to have addressed
various issues including:

¯ the strongly pursued claim of many
existing AM licences to convert to FM
on commercial, and in some cases,
technical grounds

¯ the need to g~arantee a secure and
technically effective future for the Radio
for the Print Handicapped service

¯ the need tofind a delivery mechanism
for Parliamentary broadcasts which
does not hopelessly disrupt ABC
programming, but is not prohibitively
expensioe to establish

¯ the need to not only minimise
gouernment financial outlays to secure
these various objectiues, but to ensure
an appropriate financial return to the
community from a scarce public

Because of the shortage of FM frequen-
cies in capital cities, a shortage greatly exac-
erbated by governments of both persuasions
in first allocating part of the FM band to
television and then squandering many of the
remaining frequencies on services of mini-
real public appeal, it became necessary to
amend the relevant legislation to provide a
mechanism to allocate the reduced number
of FM frequencies.

An amendment to the Licence Fees Act
1964 created an obligation on the part of the
relevant licensees to pay a fee upon conver-
sion from AM to FM.That fee is determined
according to the formula 13-V (where B is
the amount of the bid made by the success-
ful licensee and V is the value of the
licensee’s existing transmission facilities).

The bidding system was provided for by
the amendments to sections 89ADA to
89ADP of the Broadcasting Act 1942. Put



-iefly, the system involves existing AM lic-
~sees lodging a sealed bid with the Depart-
ent of Transport and Communication’s
~nder Board following a call for bids made
the Minister in the Commonwealth Ga-

:tie.The amount of the bid must be a single
~re and must exceed both the value of
:cnsee’s AM transmission facilities to be
reded over to the government (for Parfia-
entary broadcasts or Radio for the Print
andicapped) and a reserve figure deter-
ined by the Minister and kept secret from
c bidders. Bidders are also required to pay
depoaiL

Commercial radio ravaged

o how has the plan worked? In our
case KZFM (formerly3KZ) topped
the bidding for Melboer he. We bid
831.5 million, $8.8 million more

~an the next highest bidder 3AIC 3AK has
)w withdrawn its bid, thereby rellnquish-
g its fight to conversion to 5TI" which bid
tl.5 million - $20 million less than KZFM!

We converted to FM on 1 January 1990
ad in the first ratings survey of 1990 picked
9 3.2 percent more of the radio audience -
, a total of 14.6 percent of the radio audi-
ace or 0.3 of a percentage point more than
OX FM which had topped the previous 11
ttings surveys. With 41.4 percent of
[elbourne’s radio listening audience, FM
:ations now draw 63 percent of all adver tis-

Similar results have been achieved else-
here with Adelaide’s KZFM (formerly 5KA)
~creasing its ratings from 14.9 to 16.5 per-
ent (it paid $5.5 million), while Brisbane’s
BIt, now B105, has jumped 2.5 percentage
oints (it paid $17.4 million). And it should
e noted that the conversion of 4BK to B105
ccurred during the latter part of the first
urvey in Brisbane for 1990: therefore fur-
aer gains for B105 can be anticipated.

It is significant that KZFM did not alter
s format and there was relatively little vad-
tion in our compefitor’s formats. Our climb
n ratings is a clear vindication of what I and
~thers have maintained for some time: that
he popularity of FM stations has little to do
dth programming and management and
,verything to do with technology. It needs to
~e understood, of course, that programming
~eeds to be right. Good programming will
~ave far greater appeal on FM - inferior pro-
~ramming will not benefit from technology
done. The commercial radio industry is
ng ravaged by the government for the right
o use improved technology when the only
alternative, in the face of the growing mar-
’~et dominance of FM stations, was to even-
mafiy go broke.

The government’s iniquitous bidding
;ystem is forcing the commercial radio sec-
or to assume a large financial burden at a

time of high interest rates and at a time
when the economy is contracting. The re-
suits of this system of allocation has been to
substantially undermine stabifity in the in-
dustry. Bond Radio has had to forgo its right
to convert to the FM band in Perth (where it
offered $16.3 million) and in Melbourne
(where it offered $22.7 million). Austereo
has also relinquished its right to convert to
FM in Perth (for which it had bid $12 mil-
lion).

Conclusion
There are a number of alternative ap-

proaches the government could have
adopted. A mini-hearing by the Australian
Broadcasting Tribunal was one possibility.
Even a ballot would have been preferable to
the approach adopted.

There is some indication that the gov-
ernment, which has hitherto ignored the
pleas of the industry to move with the times
and embrace the new technology sensibly,

is beginning to realise its error mad express
doubt about its auctioning system- There is
also some suggestion of a more liberal spec-
trum allocation: that is, with less space re-
quired between stations leading to increa ..~d
room on both the AM and FM frequenaes
to accommodate an increase of 2(~40 percent

in the number of stations on each band...
It is interesting to note that the rem .a~mg

AM stations contend future conversions
should be on the basis of a reasonable, fixed
fee relevant to the size of the market. KZFM
supports this approach. If the government
accepts this proposition it will have a strong
moral obligation to refund the difference
between the reasonable fee for what stafio
such as KZFM, had to pay for the right to
convert, and this new llcence fee. Only in
this way could the government maintain eq-
nity and establish the "level playing field"
which all political parties claim to believe in.

Les ] Hell, AM, is manager of the Melbourne
FM station KZFM

Police and the media
Relations between police and the media recently came

under some scrutiny at the Blackburn inquiry. Evan Whitton
examines aspects of this relationship.

C
hester C/’he Smiling Fu an elweb)
Porter QC, counsel assisting Jus-
tice Jack Lee at the Blackburn
inquiry, offered some character-

istically trenchant views about the perform-
ance of former Sun police roundsman, Steve
Bfien, director of the NSW Police Media
Unit, in events leading up to and following
the arrest of Harry Cl’he Hat) Blackburn.

What excited Porter was that before
Blackburn, a former Superintendent, was
arrested on multiple rape charges, Brien
took the media into a lockup for a briefing on
the pending event and after the arrest, but
before Blackburn appeared in Court, laid on
aphoto opportunity of the accused for televi-
sion and press cameras.

Contempt
All involved, including the media, were

thus at risk of contempt charges for possible
prejudice of the case. In the event, there was
no case; further police investigations indi-
cated that Blackburn was innocent; the
charges were withdrawn.

There was evidence before the inquiry
that the photo opportunity was not uncom-
mon. The unit presumably took the view that
it was merely assisting the media in its re-
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porting tasks; the media presumably took
the view that it was assisting the police in
their inquiries. Sooner or later, it may be
thought, both sides were bound to come
undone on a matter of possible contempt.

While not denying that such practices
may tend to put the liberty of the.subject at
risk, we may perhaps suggest that contempt
law is a little out of date.

Fast, the Australian Law Reform Com-
mission pointed out in 1987:

"The origins of the common law concept of
contempt lie in the medieval notion that the
monarch was divinely appointed and account-
ableonlytoGodandthereforeanyresistanceor
affront to the authority of the monarch should
attract not only eternal damnation but imme-
diate retaliation ...

ff t was only a short step from this to say that
any resistance or affront to the authority of...
a court established under royal a uthority, should
also be considered a contempt of royal author-
ity:

A
nd second, as Adrian Deamer has
properly noted, allegations of con-
tempt by prejudice may amount to
contempt by way of influencing

jurors: but there is evidence indicating that
they are perfectly capable of understanding



trial judge’s exhortation to put out of their
rods anything other than the evidence be-
:e them.

Another aspect of the pefice/media rela-
reship was addressed by the Hon Gerald
.tzgerald QC in his 1989 report on corrup-
m in Queensland.

Fitzgerald stated:
"The [Queensland] Police media unit

storically has served two purposes, one essen-
fl and the other inappropriate."

He said that useful and legitimate func-
~ns included attending disaster areas to
~al with media queries without impeding
olice, daily bulletins on the road toll, miss-
g persons, and the like.

Fitzgerald also said that another *impor:
mt and legitimate" activity in a reformed
oilce force would be "to ensure the commu-
ityis accurately appraised of Police Depart-
~ent initiatives and reforms and their
~ct, so that public credibility may progres-
[rely be re-established through demon-
~rated performance, integrity and ethical
oeduct of police officers and the Depart-

Brien may, however, sadly reflect that
ais was precisely what got everyone into
"ouble in the Blackburn matter: the investi-
ation and arrest of a former Superintendent
y regional detectives was seen as a triumph
~r dismantling the CIB, and as a clear signal
aat, under a reform administration, police
rould no longer look the other way at ailega-
ons against other officers.

F
itzgerald said that an inappropriate
function of the media unit was that it
*also served a purpose to deflect
and combat criticism of the force,

"respective of whether or not that criticism

’~as well based". Evidence before, him su.g-

~olice used the media relations staff to ’leak’
alse information to a journalist".

Gatekeeping

That may be, but one imagines that indi-
idnal police or groups of police offer a more
;erious problem than police media units.
¯ ~itzgerald noted that:

"The media is able to be used by ... police
filters ... who wish to put out propaganda to
zdvanee their own interests and harm their

"A hunger for Teaks" and "scoops" ... and
;omejournalists" relationships with thesources
vho provide them with information can make
:t difficult for the media to maintain its inde-
9endence and a critical stance ._

"Information [is1 invariably leaked" to
selected journalists who are able to delude
themselves that they are not being used ...
should these journalists ever ~ite the hand that

feeds them; the flow of information would
oresumably dry up, or be diverted to a rival

media outlet or colleague. ~
This touches on the "gatekeeper" effect

that has proved crucial to keeping a corrupt
system in place. Historically, seriously cor-
rupt Sydney detectives, such as the late In-
spector Ray Kelly, were at pains to cultivate
what we may trust were no worse than naive
journalists strategically placed at the sharp
end of crime reporting.

t Fitzgerald notes, "both the jour-
nalist and the source have a mu-
tual interest: both want a head-
line*. Kelly got plenty of those; to

the world at large, he was the greatest detec-
tive since the late S. Holmes.

’A hunger for ’ eaks"
and scoops.., can make
it difficult for the media

to maintain its
independence and

critical stance.’

However, whatever fitfle *scoops" detec-
tives such as Kelly might supply on the latest
shocking murder or rape, they were hardly
likely to provide information on corruption,
or indeed much on organised crime: the
Kelly cartel was part of it_ Reporters thus
inadvertently acted as gatekeepers barfing
the way to disclosure of corrupt systems.

Breaking the nexus

A Sydney Telegraph reporter, Robert
Godier Bottom, first broke the nexus be-
tween journalism and corrupt detectives in
NSW in the late 1960’s. He cultivated, and
was cultivated by, honest detectives. His
sources were thus in a position to disclose
information on corruption and urganised
crime, and from 1971 his disclosures (in his
own name or via other reporters) led to 
number of inquiries that slowly laid the
groundwork for cleansing the police force
from 1983, and the trade of authority as a
whole from 1988.

To our shame, Bottom’s counterpart in
Melbourne was not a reporter at all, but a
medical practitioner, the late Dr Bertram
Wainer. He sought an inquh’y into the Homi-
cide Squad’s abortion-extortion racket in
1969. The Attorney-General, Sir Arthur Ry-
lab, who may have had particular reason to
be nice to the Homicide chaps, showed no
inclination to accommodate Wainer.

The Melbourne Herald’s chief crime re-
porter, the late Geoff Clancy, is understood
to have been privy to details of the extortion
system, including when it was first set up,
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and the name of the officer who invented it.
He thus probably knew more about the cor-
rupt system than Wainer, and was in a po.m-
tion materially to assist the push for an in-
quiry.

It is of course fundamental toiournalism
that democracy cannot exist when dements
of the trade of authority are corrupt- Clancy
may have imagined he was awkwardly placed:
that if he burned sources such as the late
homicide detectives Jack Matthews and Jack
Ford, no one would give him any informa-
tion.

The assumption was false. As Bottom
was to show, there are honest police who can
supply data on matters more important to
society than murder and rape. In any event
the ethic in Clancy’s situation, if he did not
want to embarrass himself, is to supply the
information to a general reporter who can
then make a guerilla raid on the corrupt
activity.

Clancy took neither course. He sent a
message to the present writer, who had a
connection with Wainer, confidently assert-
ing that no such inquiry would ever get off
the ground. One cannot say that Clancy took
the further step of acting as an active, rather
than a passive, blocking agent to disclosures
of corruption. It is true that Wainer was
effectively "ratbagged" in urganisafionswith
which Clancy was associated, but it must be
said that Wainer brought much of it on him-
self in his concern to keep the issue on boil.

The Clancy episode perhaps makes
Fitzgerald’s point: "... if the journalist is so
undiscriminating that the perspective taken
serves the purposes of the source, then true
independence is lost, and with it the right to
the special privileges and considerations
which are usually claimed by the media be-
cause of its claimed independence and
’watchdog’ roleL

n the end Wainer, former Colonel in the

I AustralianArmy, outmanoeuvred Rylah,

the police, and any other forces of re-
sistance, and a Board of Inquiry was set

up. In what was perhaps not their finest hour,
the Board, Bill Kaye QC and his counsel
assisting, JohnWinnecke,gave dear old Bet t
a birching for what they saw as a heinous
offence of "grandstanding~, but three police
went to prison.

And a second inquiryWainer initiated, by
Barry Beach QC into poilee malpractice in
1975, eventually led to reform of the force
under Commissioner Sinclair Imde 0Vlick)
Miller from 1977, six years earlier than NSW,
and 12 years earlier than Queensland.

Evan Whitton is a senior journalist with
Sydney Morning Herald.
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