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THETEN-IOADVERTISING
LOGCONTROVERSY
by Mark Anmstrong

We reproducebelowthe text of the
BroadcastingTribunal statements
about the recent much-publicised
attemptof the Tribunalto prevent
publication
of advertising
revenue
figuresproducedby the licenseeof
TEN-IO, a Sydney televisionstation.
The Directions
In a period beginningon II February 1982, the Tribunal served
directionson the proprietorsof
the AustralianFinancialReview,
Sydney MorningHerald and Age, on
the AustralianBroadcasting
Commission, on the NSW Parents’& Citizens’Federation
and on the Australian Consumers’Association
and on
the licenseeof 2SER-FM(Sydney),
among others.The directionsread
as follows,with appropriate
variationsin eachcase:
"To: [Name& addressof recipient]
For the purposeof exercisingits
powers and functionspursuant to
ssl9(2)and I06A(5)of Broadcasting and Television Act 1942
(the Act), the AustralianBroadcasting Tribunal hereby directs
you:
I. To deliver to the Tribunal,
within 24 hours of the service
of this Direction,
all copiesin

your possession
of the Advertising Log, or any parts thereof,
for the weekcommencing
8 November 1981, of CommercialTelevisionStationTEN Sydneyoperated by UnitedTelecasters
Sydney Limitedand whichLog (hereinafter referred to as ’the
ChannellO Advertising
Log’)was
appendixNo Cl of the Application for renewal of licence
lodged by United Telecasters
SydneyLimitedwith the Tribunal.
Not to publishto any personin
any way the revenuefigures,or
any part thereofor information
relatingthereto,set out in the
ChannellO Advertising
Log.
To advise the Tribunal,within
24 hoursof the serviceof this
Direction, the names of the
persons,corporations,
groupsor
associationsto whom copies of
the ChannellO Advertising
Log,
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or any part thereof,have been
suppliedor publishedor to whom
any detailsof, or information
regarding,the revenue figures
contained therein have been
suppliedor published.
[Date]

consideration
to hearingsuch evidencein confidence’.
Mr Jones statedthat ’The Channel
lO renewal application,not containing those specific financial
details,is availablefor inspection by the public at the Tribunal’soffices’."

For the Tribunal
B.J. Connolly,Secretary
DavidJones,Chairman
Note: s17(8)of the Act requires
person to comply with a Direction
upon service of the Directionon
that person, s25AB(d) of the Act
provides that a person shall not
contraveneor fail to complywith a
Directiongiven by the Tribunal.
Penalty for failure to comply is
$I,000 or imprisonmentfor three
months."
The News Release
At the time of issuing the first
directions,the Tribunalexplained
its action in News Release No NR
274 of II February1982, signedby
the Secretary,
Mr B J Connolly:
"The AustralianBroadcastingTribunalhas issuedwide directionsto
various newspapers, groups and
persons, to restrain them from
publishingcertain material contained in the applicationfor the
renewal of licence, lodged by
Channel Ten Sydney. Confidential
financialinformation,
relatingto
theiradvertising
log, was inadvertentlyincludedin the application.
Mr Jones said today:’The Tribunal
places no obligationon stations,
in their renewal application,to
disclosefinancialinformationrelating to their advertisinglogs.
However, if such informationappeared to be relevant to the
inquiry,the Tribunalhas adequate
power,in order to make a thorough
investigation
into the operationof
the licensee,to requestany relevant information’.He added that
’if an examination
of materialof a
sensitive financial nature, was
deemednecessaryat an inquiry,the
Tribunal would give favourable
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The Chairman’s Stat~nt
At leasttwo radiostationsbroadcast someof the contents,and some
recipientsof the directionindicateddoubtsaboutits legality.It
appearsthat all of the newspapers
whichreceiveda directioncomplied
with it, whatevertheirdoubtabout
its legality.By 16 Februaryit was
clearthat the contentsof the log
had been very widelydisseminated.
On that date,the Tribunalissueda
statement by the chairman, Mr
Jones, indicatingthat the directions would be revoked. It was
annexedto News ReleaseNo NR 275.
The full text of the Chairman’s
statementis as follows:
"Question 6.4 of the Tribunal’s
Application Form for Renewal of
Licence requires a licensee to
provideas part of the application
one copy of the station’sadvertising logsfor each day in a nominated week. The informationthat is
sought,and providedby stations,
is a schedule of the particular
advertisementsand the times at
which they are shown, but no
financialinformationabout them.
As the Tribunal does not usually
considersuch a scheduleto contain
confidential information it has
been the Tribuna]’s practice to
make this information public as
partof the application.
In responseto Question6.4 Channel
lO lodged a computer print out
scheduleof advertisements
as part
of its application
for renewal.On
its understanding
that the document
containedno more than the normal
scheduleof advertisements
similar
to that lodged by other stations,
the Tribunaldid not considerthe
scheduleto be confidential
and it
Was thereforemade availablefor
inspectionwith the Application.

COMPARISONADVERTISING
by MichaelBlakeney

¯ I. Introduction
Probably the most contentiousadvertising technique in Australia
today is advertisingthe qualities
of a productby referenceto those
of competitors. Not only is an
advertiserat risk where the comparison is false, misleading or
deceptive,but comparisonadvertising is subjectto the self-regulatory activitiesof the Media Council of Australia and the Joint
Committeefor Disparaging
Copy.
Comparison advertisements range
from the directnamingof a competitor’sproductto inferential
identification,
by referenceto competitors in a few brand market. For
example,in Colgate-Palmolive
Pry
Ltd v Rexona Pry Ltd (1), the
impugnedadvertising
made the claim
that the defendant’sproduct was
"50-90%moreeffectivethan Australia’s best known toothpastes in
slowing down the growth of plaque
between brushing".The plaintiff
who enjoyed about 60 per cent of
the Australianmarket was able to
establisha prima facie contravention of s52 of the Trade Practices
Act 1974 because,inter alia, the
defendant was not able to demonstrate the superiority of the
productoverthe plaintiff’s.
2. Legal Liability
Comparisonswhich are false, misleading or deceptivemay involve
advertisersin liabilityunder the
Trade PracticesAct or in tort for
injuriousfalsehood,but truthful
comparisons
wouldseem to be legally unobjectionable.
The EnglishCourtof Appealsuggested in BismagLtd v Amblins(Chemicals) Ltd (2) that the use by
defendantof the plaintiff’strade
mark in an advertising
brochurewas

an infringinguse, but this case
can be distinguished
as an application of the specificprovisionsof
the UK Tra~eMarksAct 1938.In the
earlierHouseof Lord’sdecisionin
Irving’s Yeast Vlte v Horsenail
(3), the defendant’svaunting
its product as "a substitutefor
Yeast Viten was held not to be an
infringen~ntof the plaintiff’s
"Yeast Vite" mark because it was
not a use in relation to goods.
This approach was approved in
Australiaby the High Courtin Mark
Foy’s Ltd v Davies Co~p & Co Ltd

(4).
The Trade Practices Commission
approvesthe informationfunction
of comparison
advertising:
" ....provided
alwaysthatcomparisonsare accurate.Consumersmay
be misled by ’beforeand after’
advertisements
wherethe comparison is distortedto deprecatethe
’before’or enhancethe ’after’
situations o~ by comparisons
betweenthe advertiser’s
goodsor
servicesand those of a competitor which fail to compare’like
with like’."(5)
On the questionof non-disclosure,
the Commission requires that a
false impressionnot be created,
explainingthat "an advertiseris
not bound to mention the areas
where the competitiveproduct has
an advantage,unless, of course,
the omissionof such a point would
lead a consumer to a mistaken
belief"!(6)
3. IndustrySelf-Regulation
The primaryobstacleto comparison
advertisingin Australiaare the
activitiesof the self-regulation
authorities. Clause 15 of the
AdvertisingCode of Ethics of the
MediaCouncilof Australiaprovides
(1982)2 CLB-3

that "advertisements shall not
.disparageidentifiableproducts,
services or advertisers in an
unfairor misleadingway". In 1980
the MediaCouncilissuedguidelines
to assistadvertisers
in the preparation of comparisonadvertisements.Theseadvise:
"l. The intentand connotation
of
the advertisementshould be to
informand neverto discreditor
unfairlyattackcompetitors,
competingproductsor services.
2. When a competitive
productis
named, it should be one that
exists in the marketplace as
significant
competition.
3. The competition should be
fairly and properly identified
but never in a manneror tone of
voice that degradesthe competitiveproductor service.
4. The advertising
shouldcompare
relatedor similarpropertiesor
ingredientsof the product,dimensionto dimension,featureto
feature.
5. The identificationshould be
for honest comparisonpurposes
and not simply to upgrade by
association.
6. If a comparative test is
conductedit shouldbe done by an
objectivetestingsource,preferably an independentone, so that
there will be no doubt as to the
veracityof the test.
7. In all cases the test should
be supportiveof all claimsmade
in the advertising
that are based
on the test.
8. The advertisingshould never
use partial results or stress
insignificant differences to
cause the consumer to draw an
improperconclusion.
9. The property being compared
shouldbe significant
in termsof
value or usefulnessof the productto the consumer.
lO.
Comparatives delivered
throughthe use of testimonials
shouldnot implythat the testimonial is more than one individual’sthoughtunlessthat individualrepresents
a sampleof the
majorityviewpoint."
The Media CounciiCode, insofaras
it prohibitsunfair comparisons,
has a broaderapplicationthan the
(1982)2 CLB-4

Trade Practices Act, which is
confined to comparisonsthat are
false,misleadingor deceptive.An
even wider prohibitionof comparison advertisingis enforcedby the
Joint Committee for Disparaging
Copy, This Committee,which consists of representativesfrom the
media and advertisingindustries,
is empowered on the receipt of
complaints from persons within
those industries,to veto advertisementswhichcontain’la specific
and identifiable
disparagement
of a
particularproduct or service advertisedby a rival".Disparagement
is not defined in the Committee’s
Charter but would seem to include
using mock-up packs to resemble
those of competitors and "name
naming"(7).
It would appear from the language
of the regulationsenforcedby the
self-regulationauthorities and
from the way the systemoperatesin
practice,that even non-misleading
comparisons,which do not offend
the advertisinglaws, may be suppressed by the self-regulation
bodies. A recent illustrationof
this is the fate of advertising
consideredby LockhartJ in Stuart
Alexander& Co (Interstate)
Pty ttd
& Anor v Blenders Pty Ltd (8).
that case the applicantsought to
restrain a series of television
advertisementsin which the price
of differentbrandsof coffeewere
compared.His Honouracceptedthat
viewers of the commercialswould
have associatedone of the depicted
jars with the plaintiff’s
"Moccona"
brand, which was represented as
more expensivethan the defendant’s
"Andronicus" brand. Lockhart J
advisedthat:
"when a person producesa television commercialthat not only
boosts his own product,but, as
in thiscase,comparesit critically with the productof another
so thatthe latteris shownup in
an unfavourable light by the
comparison,in my view he ought
to take particularcare to ensure
that the statements are correct."(9)
However,he held the comparisonnot
to offend s52 of the Act because
continuedon p7
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Some limited inspection of the
documentstook place and, at their
request,a photocopyof the Applicationand the schedulewas provided
to Parentsand CitizensAssociation
of NSW.
Followingan inquiryfrom a journalist employed by the Australian
FinancialReview about the schedule, certain figures on it were
drawn to my attention.On ascertainingthat figuresset out on the
schedule’were revenuefiguresfor
the advertisementsscheduled, I
directedon behalfof the Tribunal,
that they be confidentialand not
made public.This action was taken
because the Tribunalregards this
type of information
as commercially
sensitiveand the publicreleaseof
it could be prejudicial to the
interestsof the licensee.Information of this type is not normally
provided to the Tribunal. It is
understoodthat it was inadvertently providedby ChannellO on this
occasion.
Tribunal staff were requested to
make contact with persons who may
have obtaineda copy of the schedule to arrangefor its return and
replacementwith a copy that did
not includethe revenuefigures.On
WednesdaylO February it came to
the Tribunal’s notice that the
schedulehad been suppliedto the
ABC programNationwideand that the
figures contained in it would be
discussed in the program that
evening. Further, the Tribunal
believedthat it was likely there
could be other publicationof this
information.
In thesecircumstances
the Tribunalconsideredthat it had
a duty, and the power, to issue
directions,pursuantto the Broadcastingand TelevisionAct 1942,to
preservethe confidentiality
of the
material.Thereforeoral directions
were issued that day, and formal
written directionsthe following
day, to variouspersons(including
the ABC) relating to the revenue
figurescontainedin the schedule.

They were given by the Tribunalto
preventthe publication
and further
dissemination
of materialfor which
the Tribunalhad grantedconfidenti ality.
The Tribunal has reviewed the
position in the light of the
responsesto the directions.
It is
obviousfrom these responsesthat
the figuresand schedulehad been
widely disseminated,contrary to
the Tribunal’sbelief,at the time
of issuing the Directions, that
only one or two copies had been
obtained.In viewof this situation
the only courseopen to the Tribunal was to revoke its previous
directions.Formalnoticerevoking
the directionswillbe servedtoday
and will be effectivefrom service.
Unfortunateas this incident has
been, the Tribunal has felt it
necessaryto do all in its powerto
preventprejudiceto a particular
licensee.It is importantto stress
that it was not the intentionof
the Tribunalto stifleinformation;
and that,subjectto relevance,any
claim made by a party to the
proceedings
to have the information
dealt with would be consideredby
the Tribunalat the hearingof the
inquiry into the renewal of the
licence. Subject to any further
ordersor directionsthat mightbe
made by the Tribunalat the hearing, the confidentiality
grantedto
the document on 3 February 1982
remainsin force."
SoeaeIssuesRaised
In one sense,the controversywas
only a storm in a teacup which
arose out of an administrative
slip. But it may herald some
importantissues.Among these are
the following:
I. Is therea rightto advertiseon
TV or radio at a fair marketrate?
Apartfrom any Trade PracticesAct
issue,slO0(4)of the Broadcasting
and Television Act says that "a
licenseeshallnot, withoutreasonable cause, discriminateagainst
any personapplyingfor the use of
his advertisingservice".The TENlO logs, when published,seemedto
indicate differences in amounts
(1982)2 CLB-5

charged to differentadvertisers
for comparabletimes.Theremay be
perfectlyproper explanationsof
the differences
in the charges,and
there is no suggestionthat TEN-IO
has fixed its actual charges any
differentlyfrom other stations.
But this first publicationof an
actuallog providesa basisfor the
argument about legal principle.
Does slO0(4) only extend to the
issue of whethera person may use
the "advertisingservice"at all,
or does it extendto the conditions
of priceon which the servicewill
be available? Is the "person"
referredto in slO0(4) the advertisingagency,or is it the actual
client who seeks to advertise?If
the sectiondoes confera right to
advertise,
one mightwonderwhether
it has escaped the notice of
advertising
industryspokesmen.Is
the sleeping giant of commercial
radioand TV aboutto.wake?
2. If actualchargesfor advertising timevary greatly,thenwhat of
the standardrate cards published
by licensees?SectionI00(2)of the
Broadcasting and Television Act
says that "a licenseeintendingto
broadcastor televise advertisements shall publishparticularsof
his advertisingcharges".What are
"particulars"?
Is it sufficientto
publish a general starting-point
for consideration
of what an advertisermightbe charged?Or mustall
the variableswhichmay make up the
finaldecisionon pricebe disclosed? Must the "charges"be only the
amountswhichthe licenseeintends
possibly to charge in future, or
must they be the chargeswhich the
licensee is currently obtaining
fromadvertisers?
If currentactual
charges are required,then would
the Tribunal ever be able to
preventtheirpublication?
3. How wide is the power of the
Tribunal to give directions in
matters relatingto broadcasting?
Section17(1) of the Broadcasting
and TelevisionAct says that "for
the purpose of exercising its
powers and functions under this
Act, the Tribunalshall have power
to make such orders, give such
directionsand do all such other
things as it thinks fit". Until
(1982)2 CLB-6

this TENoIO controversy,
the power
had been very rarely used. There
appears no legal reason why newspaper proprietors should not be
subject to this power as much as
any other person. There is no
doctrineof "newspaperimmunity"in
the Broadcasting
and TelevisionAct
or the Constitution. It is true
that the Commonwealthmay not make
laws about newspapersas such. But
it can make laws aboutbroadcasting
which affect newspapers.As newspapers become more involved in
electroniccommunications,
technically and economically,they will
become even more closely involved
with the Commonwealthgovernment
and Commonwealth
law.
That is not to say that as a matter
of policy the Tribunal should
normally attempt to prevent the
press, print or electronic,from
publishinginformation.
But as the
followingparagraphsshow,it will
necessarily be involved in some
"free press" issues about broadcasting.
4. Section106A of the Act obliges
the Tribunalas a matterof law to
assembleinformationabout broadcastingin Australiaand to make it
availableupon request.It appears
that broadcasters and reporters
have been slow to make use of this
section. The obligation of the
Tribunalto make information
available is limitedby slO6A(5),which
says that informationshall not be
made available"in such manner,or
in such circumstances,as, in the
opinion of the Tribunal,would be
prejudicial
to the interestsof any
person".That subsectionwas relied
on by the Tribunal in its directions in the TENoIO controversy.
Its extenthas not yet been legally
tested.Clearly,theremust be come
real or substantialprejudicebefore the Tribunal is obliged to
restrict information. Virtually
every piece of information is
prejudicialto somebody.Assuming
that advertising logs should be
withheld under slO6A (and the
argumentseems a fairlystrong one
if the abovepointaboutslO0(2)
ruledout) then what of information
which has alreadybeen releasedby
the Tribunalor some other person?

Can the Tribunaluse s17 to reclaim
somethingit has alreadyreleased,
or to compel those who have lawfully obtainedthe informationto
divulge the identity of those to
whom theyin turn have divulgedit?
5. Section19 of the Act lays down
the generalprinciplethat proceedings and evidence at a Tribunal
inquiry must normally be public,
subjectto exceptions.It does not
contain the "prejudicial to the
interestsof any person"formulaof
slO6A(5).At what point do sl9 and
slO6A meet in relationto a document like the TEN-IO log which is
lodged with the Tribunal for a
licencerenewalwhichwill probably
be subjectto publicinquiry?
6. Will licensinginquiriesconcern
themselvesmore with economicissues of the kind which necessarily
arise from advertising logs? At
present,most licensinginquiries
concern themselveswith assorted
peccadilloesof the licensee,relating mainly to allegedfailings
of particularprograms.There was
little demand for this kind of
"gripesession",nor was it envisaged when the laws now in force
were drafted.The current inquiry
model was imposed by unspoken
bureaucratic
and legalassumptions,
and by some accidentsof history.A
more rationalinquirysystemwould
ask about the adequacy of the
proposedservicein relationto the
likelyrevenueand the needsof the
servicearea.

Contributors
Mark Armstrong,SeniorLecturerin
Law, Universityof NSW, and author
of BroadcastingLaw and Policy in
Australia
Michael Blakeney,Senior Lecturer
in Law, University of NSW, and
co-authorwith ShenaghBarnesof a
forthcoming
book,Advertising
Regulationsin Australia
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the plaintiff’s coffee was more
expensivethan that of the defendants. Notwithstandingthe nondeceptivenessof the advertising
the JointCommitteefor Disparaging
Copy orderedits suspension.
4. Conclusions
The regulation
of comparison
advertising in Australiaraises importantquestionsas to interrelationship of the regulation
of advertising by the law and by the mediaand
advertisingindustries.
It will be
recalled last year that FACTS
orderedthe suspensionof the NSW
HealthCommission’s
"HealthyLifestyle" televisionadvertisements
and that the Broadcasting
Tribunal
consideredtwo of the three suspendedadvertisements
unobjectionable (lO). However the Tribunal
acknowledgedthat it had no power
to compel the removal of the
suspension. The anti-competitive
implicationsof such suspensions
may be taken into account by the
Trade PracticesConi~ission
in its
forthcomingconsiderationof the
FACTS CommercialsAcceptanceand
AppealsProcedures.
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AUSTRALASIANCO~UNICATIONSLAW ASSOCIATION
ACLA is concerned to bring together
those interested in areas of law
affecting communications such as
broadcastinglaw, defamation,copyright, advertising, contempt of
court, freedom of information,
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standpoints.The total independence
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on overseas broadcastinglaw, commercial television licence renewals, defamation and copyright. We
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and policy.
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