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A Big Boo Boo: The FTA and
Copyright Duration

Leon Sher and Niranjan Arasaratnam critique the proposed 20 year extension of copyright
announced as pari of the recent Australia United States Free Trade Agreement.

erhaps one of the greatest

beneficiaries of the recent Free

Trade Agreement (FTA)
concluded between the US and
Australia is Yogi Bear. Under the
terms of the agreement, which is
subject to approval by both Parliament
and Congress, the duration of
copyright protection is to be extended
by 20 years.! Yogi debuted in 1958,
and under the 50 year term of
protection for films, his first
appearance would be out of copyright
at the start of 2008. However, Warner
Bros will now retain control of Yogi
for a further 20 years.

Surprisingly, this particular change to
copyright law has largely escaped
attention in the popular press, even
though the term of copyright has been
described as ‘the single most important
issue in copyright law’.* Nevertheless
it has created a storm of controversy
amongst librarians, university
academics and intellectnal property
experts alike. This paper argues that
the extension of the term is not justified
in Australia, and is a ‘Mickey Mouse’
deal that directly contradicts the
Government’s own position. In
response to a report by the Intellectual
Property and Competition Review
Committee (IPCRC), which saw no
merit in extending the term,? the
Government stated that it had “no plans
to extend the general term for works’.?
It is submitted that the agreement to
extend the term is better viewed as a
trade ‘concession’ provided as part of
the wider conclusion of the Free Trade
Agreement.

A BALANCING ACT:
DETERMINING THE
DURATION

Copyright law attempts to balance two
distinct rights: the right of authors to
exploit their creation and obtain a return
for their labour, and the right of the
public to appropriate and adapt the
creation. This balance is achieved by
affording authors a limited time in
which to exercise exclusive rights over
the use of their work, after which the
work becomes part of the public
domain. Currently, section 33 of the
Copyright Act 1968 (Cth) provides that
copyright in literary, dramatic, musical
and artistic works extends until the end
of the 50" year after the death of the
author. Copyright in film and sound
recordings extends until the end of the

50t year after the year of publication.
The focus of this article will be on the
extension of copyright works, however
the proposed 20 year extension applics
to other subject matter as well, including
sound recordings and films.

The arbitrariness of selecting life plus
50 was acknowledged by the Copyright
Law Review Committee in a report
compiled in 1959: ‘In weighing up the
interests of the community as against
those of the author any period of
copyright that is chosen will be a
somewhat arbitrary one’.* The decision
to adopt life plus 50 was based on the
British term, and in 1912 the Australian
Parliament passed a new Copyright Act
essentially adopting the British position.

The duration of copyright protection for
Australian works overseas varies
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problems. The strategic approach for
digital broadcasting leads to a plan for
spectrtum. The return of one digital
channel from each broadcaster by 2008,
to the government, once the simulcast
period is over, appears to be designed
so that the extra channels can be
available as commodities to new
players, without acknowledgement that
in such a competitive market there will
be finite advertising dollars.

The plans for spectrum do not appear
to offer any guarantees for public
broadcasting, or even genuine
alternative services beyond 2006, only
more competition and more content.
Without critics of the ‘authoritative
information that has formed from
knowledge and positions’,"” especially
for spectrum management, and with a
lack of diverse viewpoints, the ‘reach
ofideas’'® is stifled and cannot promote
innovation!

The potential use of spectrum as a
choice between alternative services or
wide screen images via a single channel
is bound in legislation that partly defines
how some broadcasters use their
allocated 7MHz of spectrum. However,
a quota for HDTV content for all free-
to air broadcasters involves high costs
for production and consumption and is
difficult to achieve, indeed ‘Australia
has mandated a unique, high cost
system’,!” which continues to thwart the
progress of digital television.

The risky cycle of developments
involves fragmented knowledge about
markets and investments for creative
content for more or less inferactive
services, with more or less bandwidth.
There is also a gap in knowledge about
related ‘social values’ during this major
technological change that should
involve cultural institutions and
individuals in understanding change for
‘citizens’ of the future, beyond being
USers Or consumers.

DIGITAL CONTENT
PRODUCTION AND MULTI-
CHANNELS

Broadcasters at the start of the 21st
century remain focused on the core
developments of digital broadcasting for
fixed media in residential settings whilst
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mobile devices are mostly used, in a
broadcasting context, only for
interactive feedback, However, mobile
devices of the future are likely to be
different and might involve television.
At present one-way interactivity,
enabled with a set-top box, such as user
choice for different camera angles on
sports programs is best achieved using
a wide-screen television set.

The HDTV format uses an aspect ratio
of 16:9 compared to a standard
television aspect ratio of 4:3, the latter
commonly associated with ‘the box’.
The core of content for television over
the years has been filmed in the
standard format and until substantially
new content is shot in 16:9 the old
standard dominates the broadcasting
screen. The variations in visual screen
dimensions in the digital television
environment were first noted by Hillery
in a review of the first set-top box for
Australiain 2002." Broadcasters still
only produce and purchase a limited
amount of content in wide-screen in
2003.

A contemporary set-top box can enable
one-way interactivity and multi-channel
services that for a short time were
offered by the ABC according to
legislation'®. Between 2002 and 2003
the ABC developed two multi-channels
consisting of separate streams on a
limited basis for a children’s television
channel called ABCKids™, and a
youth stream called Fly™ TV? | The
services were also retransmissions via
Pay TV, including OPTUS channel 37
and AUSTAR Channel 14, howeverthe
ABC cut these services in June 2003
due to funding problems.

Multi-channels provide a means for
specialised content for targeted
audiences, but also have a potential to
fragment markets. The sheer volume
of content required for multi-channels
can also be a burden that impacts on
the potential explorations for
progressive content. Knowledge of new
digital television directions can be
partly understood by understanding the
basic system architecture and
functionality of a reception device.

SYSTEMS AND STANDARDS
FOR DIGITAL RECEPTION &
INTERACTION

Between 2001 and 2003 several DVB
Multimedia Home Platform®' compliant
set-top boxes were manufactured for the
Australian market. However each box
had different levels of functionality.?
The open MHP standards for free to-
air broadcasting are a contrast to the
closed systems used for Pay TV and
include evolutionary stages of
development for technological
convergence with the protocols of the
World Wide Web and other standards.

The MHP system architecture and
systems, which are akin to an operating
system, use three core application areas
based on profiles, for either ‘enhanced
broadcasting, interactive broadcasting,
or internet access’.® Each profile
consists of two levels accommodating
for evolutionary stages of development,
some of which are clearly dependent on
other solutions, such  as
telecommunications entities.

Digital interactive content has so far
been developed for numerous
broadcasts, including the BBC
documentary ‘Walking with Beasts’,
which contained features such as
resizable video windows and alternative
narrative streams. These levels of
functionality are possible due to the
communication channels and other
protocols®* of an MHP system and the
networks that the system connects
with,” particularly for interactivity, and
Internet connectivity.

The broadcast channel protocols enable
the download and retrieval of programs
via transmission streams in a specified
way and apply across all three profiles
of an MHP system. It is mandatory®
for all digital receiver products, whether
basic or advanced, to use these protocols
if they are to conform to the MHP
standard. Suchuniformity is critical for
broadcast content to be retrieved.

The MHP system is hardware
independent and involves ‘user agents™’
that enable systems to function across a
variety of platforms. It is not
inconceivable that the commonality
between ‘digital” systems, including
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have not been interpreted as widely in
Australia as in the US for example. In
Australia the fair dealing system is
prescriptive; that is, if the usage is
outside the stipulated scope then it is
not fair dealing. In the US on the other
hand the system is more open-ended and
flexible; users must study four factors
in determining whether the reproduction
is fair. These include the purpose of the
use, the nature of the copyrighted work,
the amount used and the effect on the
potential market."

Essentially, the proposed copyright
extension ensures potential authors can
only see as far as the dwarf for a further
20 years. Therefore, the extension
cannot be justified on economic
grounds, since the added incentive to
create is insubstantial, and does not
outweigh the corresponding detriment
in preventing public access for another
20 years.

Balance of trade

Australia is a net importer of copyright
material, therefore any increased
copyright protection benefits foreign
copyright owners at the expense of local
consumers. Whilst there are limited
economic data, a report prepared by
Allen Consulting Group in 2001
showed that the growth rate in imports
of copyright material to Australia is
outstripping the growth of Australian
exports.™

As has already been pointed out,
Australian works currently receive life
plus 70 in the US, so it is difficult to
see what gains are made by extending
the term., On the other hand, US works
only receive life plus 50 years in
Australia, so an extension here allows
US authors and companies, who export
a vast array of'intellectual property, an
extra 20 years of royalty payments. It
can be seen therefore why the US would
desire Australia to increase its
protection. It is these extra payments
that will have an impact on both
universities and libraries; Australian
universities alone pay approximately
$20 million a year in copyright fees.'*

It might be argued that many works do
not retain their commercial value, and
even those that do would see reduced
sales such that the cost of the extension
might not be as high as first thought.
However the extension still requires 20
extra years of payments, and also brings
with it a variety of other transactional
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costs, For example, if works are still
under copyright control then there are
costs involved in tracing the works to
ensure that no infringement is taking
place. The older the works becorme the
harder they are to trace, and thus more
costly. Adding a further 20 years will
only make it more difficult to locate the
copyright holders of works that have
been protected for a long period.
Further, the creators of documentaries,
for example, must negotiate with a
variety of previous copyright holders
often for minimal uses of their works.
Extending the term of protection ensures
an increase in such transaction costs as
well as a reduction in the number of
new works.

Harmeonisation

The fact that an exira 20 years would
bring Australia’s term of protection into
line with major trading partners, in
particular the EU and the US, has been
seized upon as a justification for the
extension.'® Tt would reduce transaction
costs, as it would be easier to manage
portfolios of rights since they would all
expire at the same time. It would also
allow for greater certainty and
simplicity in trade.

Arguments such as these compelled the
European Commission to extend their
copyright term in 1993 to life plus 70;
the goal was to ensure a single duration
across the EU. It was thought that
differences in protection would impede
the free movement of goods and services
and distort cormpetition in the common
market.'” It is worth noting that the
arguments here for harmonisation
focused on relations within the EU,
rather than relations with international
trading partners, such as the US.
{Incidentally, at that point in time the
US had a term of life plus 50 years.)

The focus of harmonisation arguments
has been the US and the EU, however
it should not be forgotten that another
of Australia’s largest trading partners,
Japan, favours a term of life plus 50.

Whilst harmonisation with our major
trading partners is important and clearly
a positive outcome, there is a lack of
evidence that the reduction of
transaction costs associated with
harmonisation will prove sufficient to
justify the 20 year extension.

Technology today
The recent growth in communications
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On this view, interests beyond the
broadcasting industry may be
concerned that the uncertainty
produced by the High Court’s decision
will exert an unfortunate stifling effect
on the televised public domain, as
various forms of comment and
criticism which make use of other
broadcasters’ content may disappear
from our TV screens.’

The Panel case currently awaits
reconsideration by the Full Federal
Court, which will determine the
application of the substantial part test
and the availability of the fair dealing

defence in light of the High Court’s
findings. Given that the substantial
part test is underdeveloped in the
context of Part IV of the Act, there
remains the distinct possibility that
there will be another series of appeals
before the matter is ultimately
resolved.

Brendan Plant is a Law Graduate in the
Sydney office of Allens Arthur
Robinson, and Niranjan Arasaratnam
is a partner in the firm’s Hong Kong

office.
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Knowledge Cycles of Digital
Television in Australia

In this edited version of her paper presented at the Communications Research Forum 2003, Cate
Dowd looks at the development of Australian digital television and some future directions.

nformation about Australia’s digital

television infrastructure and a

limited knowledge of reception
systems may have impacted on the
knowledge base for early-development
decisions. The timely reach of
information for knowledge formation
remains important to the progress of
digital television. The shortfalls of
implementation suggest a need for a
model that represents digital television
as an evolving enterprise of diverse
agents and complex transactions.

The base for a theoretical model might
include ‘knowledge cycles and
communicative transactions’' as a
means of understanding digital
television as a form of major
technological change. It might include
ideas, motivation and agents for change
as an extension of conventional
information analysis and design. An
‘eco-techno’ system model’ would
represent technological change as an
ecology beyond static architectures,
entities and agents. Such a model might
assist understanding and direct policy
in a time of review, which otherwise
appears likely to be marked by a
commodity approach.

The sale of Australia’s national
transmission network in the early stages
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of developments led to a broken contract
for transmission services, due to claims
of unprofitable investments by the
international company involved. The
operational plans for Australia’s
transmission infrastructure also remain
entangled in access issues for detailed
information,

Understanding the early communicative
transactions for change is as important
as the identification of financial
transactions. Important questions have
been raised by the approaches so far.
First, how can transmission
infrastructure be reinstated as a public
asset? Secondly, will the Australian
Government succumb to international
corporate interests with the anticipated
sale of spectrum for broadcasting?

The technical knowledge of digital
television involves many entities that
stand against legislative requirements
for broadcasters, including a quota for
HDTYV content that occupies the whole
bandwidth of a digital channel. The
potential of a channel is actually more
sophisticated than this reduction,
suggesting that policy needs to be
informed by deeper knowledge of the
technologies, beyond market models
produced by a productivity agent of a
government. The motivation behind

change, via text agents, could also be
reviewed and include reflections on the
phenomena of technological
convergence.

The agents of change for digital
television include major technical
standards that have been designed as
open and evolutionary standards.
Australian broadcasters, content
developers, CONSumers and
manufacturers are all influenced by the
cycles of knowledge in the development
process. The Multimedia Home
Platform standard for the set-top box
{(commeonly referred to as the MHP) will
ultimately involve transactions with
other agents for functionality, such as
metadata standards. These entities need
to be represented in a model of
transactions with other distribution
systems, such as mobile phones as a set
of digital systems.

THE EMERGENCE OF DIGITAL
TELEVISION IN AUSTRALIA

The digital transmission systems and
standards for reception devices
developed by the DBV? based in
(Geneva are major areas of development
for Australian digital television. These
entities involve complex and dynamic
transactions across organisations and
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to expand the reach of its broadband
network, which was limited to 1.3
million addressable homes on its HFC
network in Sydney, Melbourne and
Brishane. As Telstra knew from past
experience in mobile telephony, the
entry of a sizeable competitor acts as
a stimulant, and drives takeup.

These complementary goals lead
Telstra and Optus to negotiate a deal
for Optus to re-sell Telstra’s DSL
product. This deal was finalised in
November 2003, and meant an
effective tripling of the size of the
Optus network.

Ironically, this mutually beneficial
agreement has set the stage for current
hostilities.

TELSTRA’S PRICE
REDUCTIONS

The day before the launch of Optus’s
DSL consumer broadband offering in
mid-February 2004, Telstra
announced significant reductions in
retail offerings across all of its plans.
Most significantly, Telsta reduced its
entry level 256/64kbs service from
$39.95 per month to $29.95 per
month. And when you examine price
reductions across all Telstra plans
from the time of the Optus wholesale
agreement with Telstra in November
2003 to the launch of Optus DSL
product, you find price decreases of
between 45% to 50%.

At issue was the fact that Telstra did
not offer corresponding price
reductions to its wholesale customers
(the ISP resellers). This caused an
outcry from those ISPs, who claimed
they were being caught in an anti-
competitive price squeeze, and were
unable to make an adequate margin.
For Telstra’s entry level $29.95
product, the wholesale price was
many dollars above the retail price,
meaning that the ISP resellers would
be making losses if they sought to
match Telstra’s retail price for this
product.

COMPETITION NOTICE
SOUGHT

The ISPs complained en masse to the
ACCC secking the issuing of a
Competition Notice under Part XIB
of the Trade Practices Act 1974 (Cth)
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(the 4ecf). Such a Notice is a
mechanism designed as a deterrent to
anti-competitive behaviour.

In issuing a Competition Notice, the
ACCC must have reason to believe
that a carrier has engaged in anti-
competitive conduct. This will be the
case if the carrier has market power,
and takes advantage of that power
with the effect, or likely effect, of
substantially lessening competition in
a telecommunications market.

The ACCC can issue either a Part A
or a Part B Competition Notice. The
Part A Notice is normally the first step
following the forming of the relevant
belief by the ACCC. However, the
Part A Notice need not specify the
particular conduct.

The Notice gives the ACCC —as well
as affected parties — the right to take
court action based on the conduct
from the time that the Notice is given,
and to seek damages. The ACCC can
seek damages for each contravention
of up to $10 million, and $1 million
for each day that the contravention
continues.

The Part A Notice is designed to open
the gate for court action, and to warn
the recipient to cease the conduct.

The next stage is the issuing of a Part
B Competition Notice, which must set
out the particulars of the alleged
contravention. The Notice then is
taken to be prima facie evidence of
the matters in the notice. This then
reverses the onus of proof, and makes
it easier for the ACCC to succeed in
court action.

THE COMPLAINT OF THE
ISPS

Some of the arguments in support of
Telstra’s having engaged in anti-
competitive conduct are as follows.

The conduct in question is Telstra’s
creation of the price squeeze. Telstra
has taken advantage of its dominance
in the wholesale market by lowering
retail prices without corresponding
wholesale reductions. Ifthe wholesale
market were competitive, Telstra
would lose market share if it did not
lower wholesale prices.

In addition, Telstra was able to time
its pricing announcement, because as

a wholesale provider to Optus it had
much greater knowledge of Optus’
activities than would have been the
case were Telstra not the supplier.

This conduct causes a substantial
lessening of competition in a number
of markets, including:

* in the retail broadband market.
other providers would be unable
to compgete, and thus Telstra would
establish a dominant market share,
leaving it unconstrained to raise
prices in the medium term. The
conduct was particularly critical
at this “tipping point” in
broadband’s market developinent;
and o

* in the wholesale broadband
market: constraining retail entry
would have an impact on future
wholesale competition, because
building a retail customer base is
an essential stepping stone for
other providers to build their own
DSL networks.

TELSTRA AND THE ACCC’S
RESPONSE

Following the price reductions on 16
February 2004, and the ISP outcry,
Telstra publicly stated that it was
successfully negotiating new
wholesale deals with many of its
customers. However, many of these
customers indicated that no fruitful
negotiations were occurring. The
price reductions that were offered
provided nothing like the margins
based on Telstra’s original retail
prices.

The ACCC took its first formal step
on 25 February by issuing an
Advisory Notice. This is a non-
binding notice in which the ACCC can
set out how a firm can change its
conduct to avoid contravening the
Act. The ACCC indicated that Telstra
should consider dropping its
wholesale prices.

Telstra subsequently did offer some
price reductions, which many
wholesale customers continued to
indicate were inadequate. For
example, the entry level wholesale
price was reduced to about 20 cents
below the retail price.

The ACCC ultimately accepted that
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Casenote: The Panel Decision and the
Substantial Problem of Television
Broadcast Copyright

Brendan Plant and Niranjan Arasarainam review the High Court’s recent decision in the ‘Panefl

case, and provide some comment on its implications for industry.

he High Court' has overturned

the decision of the Full Federal

Court,? which held that the
owner of the copyright in a television
broadcast had the exclusive right to
reproduce any of the images and
accompanying audio broadcast.

On one hand, the High Court’s decision
will be welcomed by broadcasters,
editors, producers and others within the
television and movie industries
because, by narrowing the scope of the
broadcast right, the threshold for
infringement seems to have been
raised.

However, while the majority of the
High Court found that television
programs and individual
advertisements both answer the
description of a ‘television broadcast’
for the purpose of the Copyright Act
1968 (Cth) (the Act), it left open the
question of whether a particular
segment of a program may also
constitute ‘a television broadcast’. Tt
also gave no guidance on how a
‘substantial part’ of a television
broadcast is to be determined for the
purpose of infringement.

BACKGROUND

Channel Nine commenced copyright
infringement proceedings in the
Federal Court against Network Ten
under the Act for broadcasting short
excerpts of Channel Nine programs on
its television show, The Panel.
Network Ten defended the action on
the basis that it had not re-broadcast a
substantial part of Nine’s broadcasts
or, if it had, that its broadcast of the
segments constituted ‘fair dealing’
under the Act,
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THE TRIAL JUDGE

At first instance,® Justice Conti
considered two main issues: first, the
scope of the copyright granted to
television broadcasts as ‘Other Subject
Matter’ under Part IV of the Act; and,
second, the application of the fair
dealing defence.

Justice Conti held that, in order to
infringe television broadcast copyright,
it was necessary to copy or
re-broadcast a ‘substantial part’ of that
subject matter. Inrelation to television
broadcasts, the subject matter was a
program or, in certain cases, a segment
of a program with a self-contained
theme. His Honour treated television
advertisements as discrete television
broadcasts worthy of protection.

Justice Conti concluded that Network
Ten had not infringed copyright in
Channel Nine’s programs because the
excerpts taken were not substantial in
terms of quality or quantity and were
not taken for a commercial purpose.
Although not strictly necessary given
his findings on the scope of the
copyright, Justice Conti proceeded to
address the availability of fair dealing
defences in these circumstances. His
Honour considered that 11 out of the
20 broadcasts were fair dealings for
the purpose of criticism and review or
for the purpose of reporting news.

THE FULL FEDERAL COURT

The Jfull Court of the Federal Court
disagreed with Justice Conti’s decision,
finding unanimously that Network Ten
had infringed the copyright Channel
Nine held in its television broadcasts.
The Full Court held that making videos

of another channel’s television footage
and re-broadcasting ary of the actual
images and sounds of that broadcast
is an infringement of copyright. The
Court also held that there was no
requirement that the visual images
must constitute a substantial part of
the original broadcast.

In reaching this conclusion, the Court
drew a distinction between a
cinematograph film and a television
broadcast. The definition of
cinematograph film in the Act is an
‘aggregate of visual images...
capable... of being shown as a moving
picture’. In contrast, the Full Court
considered a television broadcast to be
a sequence of still images with
accompanying sounds. Therefore, the
Court held that copyright can subsist
in each and every still image that is
transmitted or capable of being
observed as a separate image on a
television screen.

Having found that Network Ten’s
actions had infringed Channel Nine’s
copyright, the Full Court went on to
consider the fair dealing defences
argued by Ten. Although the Court
broadly agreed on the principles that
emerged from authorities involving the
application of the fair dealing
defences,* the three Full Court judges
(Justices Hely, Sundberg and
Finkelstein) reached different
conclusions as to whether or not the
fair dealing defences were available to
Ten in relation to some of the re-
broadcast segments.

Network Ten appealed to the High
Court, arguing that the Full Federal
Court had misinterpreted the term ‘a
television broadcast’ in the Act.
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“Sexing It Up”: Lord Hutton’s Report on
the BBC and the Implications for the
Australian Media

This is the transcript of a speech made by Peter Manning at the meeting of CAMLA on 30 March
2004 at Mallesons Stephen Jaques in Sydney.

intend to spend little time tonight
talking about the Australian media.
There are so many similarities
between the circumstances of the
journalism of Andrew Gilligan, the
BBC, the war on Irag and the desperate
search for weapons of mass
destruction, the popular feeling against
the war, the tension between the BBC
and the Government and the position
of the Prime Minister vis a vis the Bush
agenda — all of that and the Australian
scene as to make it almost irrelevant
to spend much time recasting for
Australia. The implications are all too
obvious.

Instead, I shall talk about the context in
which this report by Andrew Gilligan
took place, the nature of the leak from
Dr David Kelly to Gilligan and its
circumstances, the substance of the
allegations Gilligan made, the BBC’s
processes of editorial review, mistakes,
if such they were, that were made and
the implications both for the law and
for national politics.

CONTEXT

Who was Andrew Gilligan— and I say
“was” advisedly because his career,
alone, is almost certainly ruined. The
greater tragedy, of course, is the suicide
of David Kelly and the continuing pain
of his family. But Gilligan, too,
whatever his personality and his alleged
somewhat gung-ho style, is a major
victim. Several BBC heads have fallen
on their sword but I suspect others will
rise again. So who was Gilligan? Well,
he was the BBC’s Defence
Correspondent. In his mid-thirties, he
had carriage of the most difficult
specialism in the corporation, maybe
only superseded by the Political
Correspondent at Westminster. I say
“maybe” because being a member of

Communications Law Bulletin, Vol 23 No 1 2004

the parliamentary Press Gallery gives
you a collegiate protection, enables you
to swim in a larger pool, gives you better
warning signals that something is amiss
and enables you to build a system of
contacts and defences against personal
vendettas.

Britain was at war in the period of
Gilligan’s report. Gilligan, as the
Defence Correspondent of four years’
standing, was a central player in the
marketing game to sell a difficult war
to a sceptical public, indeed to a
sceptical Labor caucus. And Gilligan
had already caused mayhem with the
Ministry of Defence in the months and
years gone by, A former Cambridge
history major graduate, a former
Defence Correspondent for the Sunday
Telegraph, a man who had reported for
the BBC from 40 countries, in the
relatively short time he had been back
in Britain he had broken several stories
embarrassing to the Ministry of Defence
{(MOD): the ease with which you could
buy illegal landmines abroad, the case
of the RAF million-pound jet that
couldn’t drop precision bombs, and the
revelation of the draft of the new
European Union constitution. Number
10, run by Tony Blair’s hard man
Alistair Campbell as media director,
responded publicly with a personal
epithet: he was dubbed “gullible
Gilligan”. The stories stood.

So Gilligan was a thorn in the
Government’s side—and at a time when
this was no popular Falklands war, but
a highly divisive adventure back into
old imperial territory. The Government
was feeling the strain. Apart from the
Murdoch press, there were no cowboy
media calling “Gotcha!” and the BBC
was part of the reflection on a debate
that divided the Government, the
experts, the generals and the public.
Alistair Campbell went into attack
mode, accusing the government-funded

media arm, the BBC, of running an anti-
war agenda. Shades of Bob Hawke in
1991 and Richard Alston a decade later.

So what other contextual factors colour
May 2003 — the month of Gilligan’s
report? Well, the dossier he reports on,
of course, 1s the third document that the
Government had put before the British
public. The first had been found,
embarrassingly, to be a plagiarist re-
write from the Internet of a university
thesis. The second, about tubes from
Nigeria, had been found to be based on
false information from an unreliable
Iragi source. So the validity, status and
credibility of sources were a crucial
matter, not only to high-ranking
journalists in the BBC but to the
Government’s credibility as well. The
third dossier was #ie document that had
to “stand up”.

And then there was the situation in Iraq.
It was seven or more weeks since the
fall of Saddam but two factors were
playing heavily against the Government;
one, no WMDs were being found; and
two, British and American troops were
not being greeted as liberators but as
occupiers - and occupiers breaking their
promises of safety and good order to
the people at that. Tony Blair was in
Iraq that month to demonstrate his pride
in British troops in Basra but there was
precious little to celebrate.

And finally, it is clear from the Hutton
Report that David Kelly, the
Government’s most highly experienced
specialist on chemical and biological
weapons — he was a biologist by training
—was briefing several journalists about
his concerns that the dossier that the
Blair Government had used to justify
the pre-emptive invasion over-stretched
the truth. He, and others, felt under
pressure to provide the case for war.

T have spent some time on this context
because | believe it shows the pressures
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radiofrequency spectrum by the
telecommunications industry.
Providers of telecommunications
services must be appropriately
licensed under both the
Telecommunications Act and the
Radiocommunications Act before

they can utilise the radio spectrum .

to provide telecommunications
services. The  Australian
Communications Authority (the
ACA) is the Commonwealth
government body which is
responsible for administering the
Telecommunications Act and the
Radiocommunications Act and, in
particular, the licensing regime
governed by the
Radiocommunications Act. The
ACA has made the Radio-
communications (Apparatus
Licence} Determination 2003 (the
Radiocommunications
Determination) under the Radio-
communications Act. The Radio-
communications Determination
contains additional conditions
relating to exposure to
electromagnetic radiation which
apply to spectrum licences issued
under the Radiocommunications
Act and stipulates that, in areas
where the public have access, the
level of emissions must not exceed
those contained in the ARPANSA
Standard.

CONSENT AND CONDITIONS

Power to the antennae to be limited
to 10 watts

The Council’s proposed condition to
limit the power to the antennae to 10
watts was the result of three
considerations:-

* the DA specified 10 watts of power
and the Court could only grant
consent for that which the
Applicant had applied;

* an attempt to restrict future co-
location of other carriers who
would use the Applicant’s pole and
equipment; and

* a concern that power above 10
watts could result in EMR
emissions which exceed I V/m.

Page 12

The Court accepted this condition by
inserting the following sentence into the
conditions of consent:-

The power supply to the antennae
must be no more than 10 watts as
described in the application.

The Court’s decision was made on the
basis that the Court cannot grant
consent beyond that which was applied
forinthe DA. Asaresult, it is unlikely
that this restriction has any general
application to carriers.

The Dutch study the precautionary
principle

The Council submitted that the
facility’s EMR emissions should not
exceed 1V/m - a measurement drawn
from a singular Dutch study published
in September 2003 by the TNO
Physics & Electronics Laboratory. The
study had not been replicated or peer
reviewed by anybody anywhere in the
world, however the Council submitted
the Court should apply this limit in
light of the precautionary principle
referred to in the ARPANSA Standard.

One of the objectives of the EP&A Act
is to encourage “ecologically
sustainable development” and while
there this was not defined under the
EP&A Act, a definition of this phrase
is found in Section 6(2) of the
Protection of the Environment
Administration Act 1991 (POEA
Act). On the Council’s submission, the
Court accepted that, in the absence of
a definition in the ARPANSA
Standard, an “ecologically sustainable
development” and “the precautionary
principle” could be defined by the
following passage found in the POEA
Act:

ecologically sustainable
development requires the effective
integration of economic and
environmental considerations in
decision-making processes.
Ecologically sustainable
development can be achieved
through the implementation of the
following  principles and
programs:

(a)the precautionary principle—
namely, that if there are threats of
serious or irreversible

environmental damage, lack of full
scientific certainty should not be
used as a reason for postponing
measures to prevent environmental
degradation. In the application of
the precautionary principle, public
and private decisions should be
guided by:

(i) careful evaluation to avoid,
wherever practicable, serious
or irreversible damage to the
environment, and

(ii) an assessment of the risk-
weighted consequences of
various options. ...

It was the Council’s further submission
that the precautionary principle was
triggered because further scientific
research needed to be carried out
before the Court could be satisfied that
the ARPANSA Standard was an
adequate standard to ensure the safety
and health of the community:.

Hutchison opposed this submission on
the basis that it was against accepted
scientific procedure to adopt the
implications of a preliminary study and
was therefore not in the public interest.
In addition, Hutchison argued that it
was not within the Court’s jurisdiction
to impose a “pseudo-standard” or
“arbifrary limit” where it had not been
approved by a regulatory body.

The Court held that the Council had
not been able to show that 1V/m
standard was recognised, appropriate
or in the public interest and that an
application of the precautionary
principle had not been triggered. In
making this finding the Court directly
addressed the issue whether the Court
“should impose stricter limits than are
contained in the ARPANSA Standard
in the absence of another recognised
standard.” The Court then noted the
decision in R Hyett v Shire of
Corangmite [1999] VCAT 794 (30
April 1999) where it was held that:

...the Tribunal is obliged to apply
the relevant regulatory standards
as it finds them and not to pioneer
standards of its own. The creation
of new standards is a maiter for
other authorities.

The parties agreed that the Applicant
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long way from Britain, his reporton the
“Today” show that day broadly
reflected the message from the notes.

So were his additions — the ones that so
enraged Campbell, Blair and Lord
Hutton - sloppiness, politics or his true
belief? Isuspect that the circumstances
—which incline towards sloppiness (the
lack of a script and the need for
immediacy and thinking on your feet) —
encouraged Gilligan to say what he
actually believed to be true: that the
Govemment, already heavily interfering
in the production of the dossier to itself,
must have known that the 45 minute
claim was shaky.

Gilligan, of course, had no way of
knowing. Kelly was not about to offer
up the single source for the 45 minute
claim despite his belief that he was
unreliable. Certainly, those higher in
the food chain at MOD would not be
offering up the source, probably yet
another Iraqi refugee from Saddam’s
brutal regime. Gilligan may well have
reasoned that if the Government was
brazen enough to present the dossier as
an arm’s length piece of advice to the
Ministry of Defence when in fact it had
undergone considerable change at the
hands of Number Ten and was, in major
part, a production of spinmeister
Alistair Campbell, then it may well have
known, further, that the 45 minute claim
was shaky. And ifthe Governmenthad
been prepared to present a university
thesis as evidence for war, and then
relied on an unreliable Iraqi talking of
Nigerian uranium tubes, then such a
Government might have no
compunction about stretching the truth
on the 45 minutes claim.

And when is “stretching the truth” the
moral equivalent of “lying”? Kelly was
not saying, certainly not in Gilligan’s
notes, that the Government was lying.
But he was saying the truth was being
stretched. Do governments and
politicians lie to achieve their policy
objectives and serve the national
interest? Of course they do. Was this
such a case?

It that grey area between exaggeration
and lying, Gilligan crossed a line. He
was made aware by Kelly of the
politicisation of the intelligence process,
a corrupting of the public service
requirement to provide frank and
fearless advice — indeed, many would

Communications Law Bulletin, Vol 23 No 1 2004
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say, in these circumstances, a military
necessity in time of impending war —
and T suspect he went on a hunch born
of his dealings with MOD, Campbell
and the Blair Government.

I can see all the defamation lawyers in
the room sighing deeply. Sydney, the
defamation capital of the world, the
black vortex for investigative
journalists. Here we go again, the
lawyers say. Gilligan crossed two lines:
one, from accurate reporting of Kelly
to unproven allegation; and two, from
news reporting to comment. When he
apologised for his errors, he was
apologising for straying over these two
lines. And if you ask me what drove
him over the lines in that mellifluous
live flow on air to his presenter, it was
that Gilligan thought the Government
had so polluted the normal processes
that, having dived deep into the waters
ofthe intelligence community, they must
have known that a single source on this
important claim of 45 minutes — since,
of course, proven to be absurd — was
untrue.

I think his slip is a reflection of the
bitterness between the BBC and the

Government, of the politicisation of the
public service, and of the madness of
the drive to war despite a divided nation.
The only breakdown of trust that had
not occurred was between the
Government’s top weapons expert and
the BBC’s Defence Correspondent. It
was a recipe for disaster.

THE BBC’S PROCESSES

The BBC, as we know, took a bollicking
from Hutton. Its upper structure
crashed to the ground. Incidentally,
much was made of the unwarranted
defences of Gilligan by management.
It 1s true that Gilligan’s notes and his
reporting should have been compared
by editorial managers prior to such stout
defence. Butitis also all very well for
the middle program managers to be
installing editorial oversight systems
after the event. Someone should be
asking why, if Gilligan was thought by
one editor to be “too black and white”
why he was allowed to run his own race
for so long by himself, breaking stories,
reporting MOD, going live and talking
to spooks? There seemstometobea
bit of none-too-delicate blame-shifting
going on pre- and post-Hutton.

Page 9
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