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ence to computer, camera and tracking sur-
veillance. It also operates to restrict the abil-
ity of employers and others from disclosing
and using surveillance records.

In view of the expected commencement of
the Act and the notice requirements under
the Act, all NSW employers (including media
organisations) should now take steps to
ensure compliance with the Act.

O.,“omnﬁ on Media
Organisations

The Act has two important implications for
media organisations. First, as employers and
heavy users of computer and communica-
tions technologies, media organisations will
be required to comply with the notification
requirements under the Act for surveillance
of employees who are at work and will be
subject to the restrictions on covert surveil-
lance.

Second, and perhaps more importantly,
the Act is likely to limit the extent to which
media organisations can obtain and publish
material obtained through workplace sur-
veillance. This has the potential to have an
adverse impact on investigative journalism.
The extent of this impact will to a large extent
depend on the way which courts interpret
"compurter surveillance” and the exceptions
to the prohibition on use and disciosure of
notified surveillance.

employees” use of company computer sys-
tems. This may include entering into agree-
ments with a suitable employee \@mmamm-
tion, meeting the notification re m_ irements
which are specified in the >nﬁ\oq both. It
will also involve putting in place appropriate
compliance policies and rediewing internet
and email policies and practices.

The Act makes it an offence for an employer
to carry out any surveillance by camera, com-
puter or tracking yhen an employee is not "at
work”. This applies whenever an employee
is not in the workplace and is not perform-
ing work for the employer elsewhere. There
is a limited exception to this offence where
an employer conducts computer surveillance
of "equipment or resources provided by or at
the expense of the employer”. The Act also
makes it an offence to carry out surveillance
in any change room, toilet facility, shower or
other bathing facility at work.

Surveillance
Notified Surveillance

The Act allows employers to conduct surveil-
lance if they meet a general notice require-
ment and specific requirements for each
type of surveillance.

Employees must be given notice in writing
14 days prior 1o the commencement of any
surveillance, unless an employee agress to
a lesser period of notice (“General Notice
Requirement”). The General Notice
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The media and the Australia -
United States Free Trade Agreement

Karen Gettens and Johanna O'Rourke consider
the impact of the Australian-United States
Free Trade Agreement on Australian copyright

laws

Major changes to Australian copyright law
came into effect on 1 January 2005 as a
result of the Austrafian-United States Free
Trade Agreement ("AUSFTA"). Some of
those changes will affect the media, with
greater protection of encoded broadcasts,
greater performer's rights, and continuing
Australian content quotas for television and
advertisements.

The major amendments affecting the media
are as follows:

Terms of Copyright

From 1 January 2005, most copyright works
(for example, artistic, dramatic, musical and
literary waorks) will now have copyright pro-
tection for the life of the author plus 70
years, This is an increase of 20 years from
the previous term of protection for these
works. The term of copyright protection

The maost substantial extension of copyright
is for photographs. Prior to the AUSFTA
the duration of copyright in a photograph
was generally 50 years from the date the
photegraph was first published. After the
AUSFTA, photographs are protected for the
life of the author plus 70 years.

New Performers Rights

Performers have now been given an eco-
nomic interest in any sound recordings
made of their performances. In the past
performers had a right to control the unau-
thorised recording of their performance;
now they also have the potential to control
authorised recordings of their performance
because of their new copyright interest in
the recording. A substantial limitation to
these new rights however is that they do
not apply where the perfermer has been
commissioned or is undertaking the perfor-

The amendments have strengthened the protection
of encoded broadcasts by widening the scope of both
criminal and civil liability for unauthorised use.

far sound recordings and films has also
increased by 20 years, to 70 years after first
publication. However this extension only
applies to works that were still within copy-
right as at 1 January 2005.

Not all copyright works have had copyright
protection extended. The exceptions are:

* TV and Sound Broadcasts — remain
50 years from the end of the calendar
year of first broadcast;

*  Published Editions - remain 25 years
from the end of the calendar year of
first publication; and

*  Government owned works — remain
50 years from the end of the calendar
year of first publication.

Page 12

mance in the course of their employment,
therefare for most commercial media uses
of performances, the new rights will not

apply.

Tougher Penalties Relating
to use of Broadcast Decod-
ing Devices

As aresult of the AUSFTA, a series of amend-
ments have been made to the encoded
broadcast provisions in Part VAA of the
Copyright Act 1968 (Cth) ("Copyright
Act”). The amendments have strength-
ened the protection of encoded broadcasts
by widening the scope of both criminal
and civil liability for unauthorised use. A
broadcast decoding device is 2 device used
to obtain unauthorised access to broadcast
subscription services, usually pay television

or free to air television that has been lim-
ited geographically.

Criminal liability will now extend to the com-
mercial use of encoded hroadcasts which
have been accessed without the authorisa-
tion of the broadcaster through the use of
a broadcasting decoding device. Criminal
liability also extends 1o the distributiop-of
a decoded broadcast é::ocﬁmc.ﬁ:o:mﬁ 1
irrespective of whether tha distribution is
for commercial advantage or profit.

The amendments also extend the scope of
the civil liability provisions under the Copy-
right Act which previously applied only to
the use of a broadcast decoding device
for the purpose of, or in connection with,
a trade or business. Standing to seek civil
remedies has also been extended from
broadcasters only, to channel providers and
any ather person with an interest in the
copyright in the content of the encoded
broadcast.

The amendments to Part VAA apply to
encoded broadcasts regardless of the mode
of delivery, In adopting a technology neu-
tral approach, Australia has gone further
than is required by its obligations und g
AUSFTA by capturing both cable and suel-
lite signals.

Preservation of Australian
Content Quotas

In negotiating the AUSFTA, the Austra-
lian Government committed not to raise
the Australian content quotas for free to
air commercial television above the cur-

rent 55% quota for overall programming.

between 6am and midnight, and the 80%

quota for adveriising between 6am and.

midnight.

Under the terms of the AUSFTA, these
commitments are subject to a ‘raichet’
mechanism. This means that if the 55%
and 80% requirements were to be reduced

Communications Law Bulletin, Vol 24.N° 2 2005

must take all reasonable steps.to

find out whether any of the fol-
lowing things (existing facilities)
is avaifable for the activity:

a) cabling, conduits or other
facilities of the carrier or another
,. carrier; or

(b) a fadility of a public utility;
or

(¢) an easement attaching to
lfand for a public purpose.

(2) A carrier must take all rea-
sonable steps to use the existing
facility for the activity.”

Correspondingly, in Schedule 1 to the Act,
the Commonwealth Govérnment has further
expressed its policy intention in relation to
co-location by requiring that incumbent car-
fiers;,

*  must provide other carriers with access
to facilities for the purpose of enabling
. the other carriers 1o provide competi-
m/\. tive facilities and competitive carriage
services or to establish their own facili-

ties; and

*  must provide other carriers with access
to:

- telecommunications  transmis-

sion towers;

- the sites of telecommunications
transmission towers; and

- underground facilities that are
designed to hold lines.

In accordance with Commonwealth Gov-
ernment policy, mobile telecommunications
carriers have co-located a significant propor-
tion of their mobhile facilities on “original
facilities” or “public utility structures” using
the powers granted to them pursuant to
the regime described above. Many of these

“"“have been located in residential or com-
ﬂkum_ areas and will therefore be directly
impacted by the decision in the Mitcham
Case.

Facts

In the circumstances the subject of the Mit-
cham Case, H3GA endeavoured 1o co-locate
its facilities on ETSA'S stobie poles through-
out the City of Mitcham pursuant to the
regime described above. For the purposes
of ltem 2 of Part 7 of the Schedule 1o the
Determination, it was accepted that the
antennas and dishes attached to the.stobie
poles were facilities mentioned in Part 1 of
the Schedule and that the stobie poles were
a public utility structure, prima facie satis-
fying the reguirements of the co-location
regime. There was also no evidence that the
antennas and dishes located on the stobie
poles emitted any noise.

However, in relation to H3GA's installation at
ong site within the City of Mitcham Council

argued that the'level of noise emitted from a
domestic style air-conditioning unit installed
in an equipment shelter which is part of
H3GAs installation at that site leads to the
conclusion that H3GA's entire installation
at that site fails 1o satisfy the requirements
of paragraph (f) of Item 2 of Part 7 of the
Schedule to the Determination, in that the
level of noise emitted is not “/ess than or
equal to the level of noise that resufted from
the operation of the ... public utifity struc-
ture.” Council argued that the entire instal-
lation could not be considered low-impact
and H3GA was therefore required to obtain
relevant State or local government develop-
ment consent before proceeding.

Regulatory Issues Arising

In his judgment in the Mitcham Case, Perry
J {with whom Gray J concurred) relevantly
held two matters:

*  First, His Honour held that the Determi-
nation should be construed such that
each element which is separately listed
in the Schedule to the Determination
and which was installed by H3GA at
the co-located site may not be con-
siderad separately, but rather all of the
elements together must be considered
as the one facility when applying the
provisions of lem 2 of Part 7 of the
Schedule to the Determination.

Communications Law Bulletin, Vol 24 N° 2 2005

*  Second, His Honour held that, if all
of the elements of the installation are
considered as the one facility, then even
though only one of those elements is
actually co-located on ETSA's pole {the
antennas), for the purpose of apply-
ing Item 2 of Part 7 the level of noise
emanating from the ai-conditioning
unit on the equipment shelter located
separately to those co-located elements
should be considered when deter-
mining the level of noise arising from
the facility. Any noise, no matter how
minar, emanating from that domestic
style air-conditioning unit must neces-
sarily be in addition to whatever noise
previously resulted from the operation
of the public utility structure, with the
result that H3GA does not meet the
requirements of Item 2 of Part 7 of the
Schedule to the Determination.

Impact on Mobile
Telecommunications

Carriers and Consumers

In the event that the majarity _..,camam:ﬁ in
the Mitcham Case is not overturned, there
are a number of impacts on mobile telecom-

munications carriers, communities and con-
sumers as follows:
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cross-media mergers where the companies could
demaonstrate separate editarial policies, organisational
charts consistent with separate decision-making, and
separate editorial news management, news compilation
processes and news gathering and news interpretation
capablities: s 61F.

# See Standing Committee on Canadian Heritage,
above n 12, 399. In 2003, nearly 85% of Canadians
were subscribers to a cable or other non-terrestrial
broadcasting service: Canadian Cable Television
Association statistics: http://www.ccta.com/english/View.
asp?t=_8x=148&pf=1. Like the United States, cable
television has been a feature of the Canadian system
since the 1950s, while pay television (ie subscribers
paying extra for additional content beyond the basic
cable cffering) was introduced in the early 1980s.

 Evidence to the Australian Senate Committee

inquiry into the Media Ownership Bill by visiting
Canadian academic and journalist, Professor S, Kimber
(Environment, Communications, information Technology
and the Arts Hansard, 21 May 2002 at 40-42),; Associate
Professor V. Carlin, School of Journalism, Ryerson
University, evidence to the Canadian Standing Senate
Committee on Transport and Communications Inquiry
into the Canadian News Media, 13 May 2003,

3 Estimate based on a possible A$12 billion-worth in

merger and acquisition activity after deregulation: C.
O'Connor from Carnegie, Wylie & Co., speaking at the
“New Models for Australian Media” Forum hosted by
the Australian Writers Guild and X | Media|Lab, Sydney,
4 March 2005.

2 |n 2002-03, Canadian films captured 3.2% of the
Canadian box office, an increase from 1.9% in 2000-
01: Statistics Canada, "Film, video and audio-visual
distribution: data tables” (17 May 2004),

< http:/fwww.statcan.ca:80/english/freepub/
87F0010XIE/2004001/distrib.htm>. Canadian films
accounted for approximately 1% of the Canadian
English language market in the period 1999-2002:
Department of Canadian Heritage, “Canadian bex cffice
results” <http/fwww. canadianheritage.ga.ca/pe-ch/
sujets-subjects/arts-cultureffilm-video/boxoffice_e.cfm>.
In recent years, Australian films as a percentage of box
office takings in Australia have dropped from 8% in
2000 & 2007, to just 1% in 2004. Over the past 12
years (1997-2004) Australian films have earned 5.2% of
the local box office: Australian Film Commission, “What
Australians are Watching: Australian films’ share of the
Australian box office, 1977-2004" <http:/fwww.afc.gov.
aufgtpfwchboshare. html>

37 Standing Committee on Cultural Heritage, above n
15, 89.

* ibid, 136.

* Profits for the Austrailan television industry have reput-
edly grown by 17.4% per annum, from $80 million in
1988-89 to $761 million in 2002-03: Australian Asso-
ciation of National Advertisers, Beyond the Three™™ "rs,
Submission to the DCITA Review of the Provision w/ n-
mercial Broadcasting Services after 31 December 2008,
October 2004, 33.

Important changes to the reporting of
prescribed sexual offence proceedings
in New South Wales

Sophie Dawson and Julie Cheeseman review
the Criminal Procedure Further Amendment
(Evidence) Act 2005 (NSW) and its potential
impact on court reporting

The Criminal Procedure Further Amendment
(Evidence) Act 2005 (NSW) {“Amendment
Act”) was passed by the NSW Parliament
on 4 May 2005 and will commence on a
date to be proclaimed. Once commenced,
the Act will:

+  change the way in which the media
is entitled to report on sexual offence
proceedings in New South Wales.

The amendments are a consequence of an
election promise made by the Labor Gov-

The amendments are a consequence of an election
promise made by the Labor Government in 2003 to
introduce reforms to improve the court process for
complainants in sexual assault matters.

+ expand the protections available to
complainants when' giving evidencé in
sexual offence proceedings; and
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ernment in 2003 to introduce reforms o
improve the court process for complainants
in sexual assault matters.

Media access to complainant evidence in
prescribed sexual offence proceedings

Under existing section 291 of the Criminal
Procedure Act 1986 (NSW) ("CPA"), jour-
nalists and members of the public cap-"=aar
complainant evidence in prescribed mer_
offence proceedings unless the court has
ordered that such evidence be held in cam-
era. When determining whether to exercise
its discretion, a court would be required to
take into account the principle of open
justice. Orders are not made as a matter
of course and media organisations have a
right to be heard in relatien to any applica-
tion to close the court.

Once the Amendment Act commences,
the existing section 291 of the CPA will be
replaced with an entirely new provision
which will require all complainant evidence
in prescribed sexual offence proceedings to
be heard in camera uniess the court other-
wise directs. This applies even if the com-
plainant gives evidence by means of closed-

Communications Law Bulletin, Vol 24 N° .2 2005
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Offsetting Cross-media Ownership and
Media Concentration: Examining the
“Canadian model”

Simon Curtis discusses a potential model for

the deregulation of Australia’s cross-

edia

ownership and media concentration laws
‘based on the Canadian experience

The Australian film and television produc-
tion community has been gearing up for
the anticipated relaxation of media owner-
ship faws during the Howard Government’s
fourth term, and the increased merger and

“quisition activity likely to flow from any
~sraxation. With strong endorsement by some
industry groups', the “Canadian madel”
of local content production financing has
recently received favourable coverage in the
local arts press®. Canada’s comprehensive
system of local content production subsidi-
sation is funded by a combination of direct
Government investment, annual licence fees
for cable and satellite services, and substan-
tial ‘transaction fees’ for any media merg-
ers and acguisitions involving the transfer of
broadcast licence ownership.

Transaction fees generated from major
media mergers over the past five years have
helped to significantly boost the levels of
investment in Canadian content production.
At the same time, these mergers have led
to a highly concentrated media ownership
yucture. In evaluating the potential ben-

m\.a of a similar system being implemented
in Australia, policy makers must take into
account the likelihood of further owner-
ship concentration, and the possible effecis
that may have on ensuring that a diversity
of news, views and opinion is represented in
Australian media.

Canadian Media Policy

Canadian media policy reflects long-stand-
ing national concerns about maintaining
Canada’s culiural identity and independence
from its southern neighbour®. A detailed
system of Canadian content reguirements
for television {both free-to-air and subscrip-
tion) and radio, as well as government-man-
dated financing of the Canadian production
sector, have been considered necessary to
ensure Canadian voices are heard above the
cacophony of US cultural products. Cana-

dian cultural policy became a contentious
issue in negotiations with the United States
over the North American Free Trade Agree-
ment*, and is still a source of trade policy
friction between the two countries®.

Regulation of Canada’s broadcasting sector
is the responsibility of the semi-autonomous
Canadian Radio-television and Telecommu-
nications Commission {("CRTC"). The CRTC
regulates the broadcasting sector within
the framework of the Canadian Broadcast-

to promote a “diverse range of radio
and television services offering enter-
tainment, education and information”;

* o encourage diversity in control of,
and ensure that Australians have effec-
tive control of, the “more influential
broadcasting services”; and

«  to “promole the role of broadcasting
services in developing and reflecting a
sense of Australian identity, character
and cultural diversity™.

While hoth Acts list similar cbjectives, the
Canadian Act is notable for its stronger
focus on Canadian content and represen-
tation. Ownership is mentioned only in the
context of maintaining Canadian control of
its broadcasting system — there is no refer-

With strong endorsement by some industry groups, the
“Canadian model” of local content production financing
has recently received favourable coverage in the local

ing Act 1991° ("Canadian Act”), generally
operating at arms-length from government.
Canada's broadcasting policy, as set out
in the Canadian Act, requires a Canadian
broadcasting system that, inter alia, is

“a public service essential to the main-
tenance and enhancement of national
identity and cultural sovereignty” and
is “effectively owned and controlled by
Canadians”.

The Canadian broadcasting system aims to
encourage the

"development of Canadian expression by
providing a wide range of programming
that reflects Canadian attitudes, opin-
ions, ideas, values and artistic creativity”
and reflect “the dircumstances and aspi-
rations of Canadian men, women and
chifdren™.

Comparison

In comparison, the objectives of the Aus-
tralian Broadcasting Services Act 1992 (Cth)
{"Australian Act”) include:

Communications Law Bulletin, Vol 24 N° 2 2005

arts press

ence to encouraging diversity in ownership
and control.

The Canadian Experience

Canada has a developed a number of inter-
related funding mechanisms for local con-
tent production. In any transfer of owner-
ship or control of a commercial television
licence, parties to the transaction must com-

“mit 10% of the transaction cost to “clear

and unequivocal tangible benefits” for the
community or communities affected by the
transfer, and tao the Canadian broadcasting
system as a whale®. Mergers or acquisitions
involving radio iicences incur a 6% transac-
tion fee'. "Tangible benefits” tend to fall
into three broad categories:

*  operating expenditures (such as addi-
tional staff or programming improve-
ments});

*  capital expenditures for technical

improvemants; and

*= grants and coniributions to Cana-
dian talent or program development
funds™. :
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