ework for digital radio.

October 2005, the policy frame-
ok for the introduction of digital radio
nnounced by Senator the Hon Helen
n, the Minister for Communications,
mation Technology and the Arts
nister). To say that this policy frame-

has been a long time in the making
h understatement. Long-time readers
Smmunications Law Bulletin will recall
Digital Radio Advisory Committee
AC) (chaired by CAMLA's own-Victoria
ibensohn) as suggesting that Eureka 147
the right technology for digitat radio

nine years ago’.

radio policy framework, the Minister
arved that radio is “the only signifi-
t broadcasting platform that remains
imaiogue only” and that accordingly, the
o industry has “limited capacity to
ond to the challenges and opportuni-
posed by new digital technologies™.
hen combined with the radio industry’s
idear support for the introduction of digi-
el radio (as illustrated in submissions o
the Department’s Digital Radio Issues
aper, dated December 2004), this pro-
lides the foundation for the announced

ignificantly, the Minister has acknowi-
sdged that “the radio industry's desire
?j be treated in an equivalent manner to
Hlevision” is an appropriate objective, and
Hhat radio will be offered “equivalence of
featment” with the television industry
ere appropriate.

lowever, in doing so the Minister also
cknowledged that a lesson from the digi-
al television experience was that a regula-
ory model that does not “at least encour-
ge” new digital-only services will be a
significant factor that inhibits consumer
aterest in the new platform”.

he recent consultation process on digi-

his view reflects various submissions 1o

s Federal Government recently announced its policy

Carolyn Lidgerwood sums

tal radio poficy that has been conducted
by the Department of Communications,
information Technology and the Arts (as
referred to above). For example, the ABC
noted that:

“Better technical quality alone will
never be a compelling reason for con-
sumers to move to digital. It is instead
one of a number of likely drivers of
consumer take-up of the technology.
Other important drivers include new
or enhanced content, including pro-
gram-associated data (text informa-
tion and multimedia content); ease of
tuning; the possibility of “rewind” or
audio recording; and the availability
of affordable receivers”?

Overali, there appears to be much in the
digital radic policy framework for the
radio industry (particularly commercial
radio broadcasters) to be pleased with.
Having said that, there are some mixed
views about some of the details of the
announced policy framework, -particularly
in relation to the amount of spectrum that
will be made available to each commercial
radio broadcaster and national broad-
caster for digital broadcasting.

This articte summarises the key compo-
nents of the digital radio policy fra mework,
and identifies some issues that remain out-
standing (at the date of writing}.

Access to digital spectrum

As outlined in the Minister's media
release:

“planning for the introduction of

terrestrial digital radio will initially
focus on providing the spectrum 10

enable existing licence area planned
state capital commercial, national
and wide coverage community
broadcasters to commence digital

radio services™

Clayton Utz

2 1 DEC 7005
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Digital radio spectrum in VHF Band 11l will
be made available for a "small adminis-
trative charge” to:

«  existing commercial radio broad-
casters in the broadcasting services
bands;

«  existing high powered community
broadcasters in the broadcasting
services bands who wish to broad-
cast in digital mode; and

+  the ABC and the SBS.

This can be compared with the “loan” of
digital spectrum to the free o air televi-
sion broadcasters, as contained in Sched-
ule 4 of the Broadcasting Services Act
1992.

[-Band spectrum may also be used for
localised services and in areas where VHF
Band |l spectrum is in short supply.

Commercial radio broadcasters

As announced, the digitat radic policy
framework would grant existing com-
mercial radio broadcasters in the broad-
casting services bands the right to access
one-fifth of a multipiex (e arcund
256kbps of data capacity) — subject to
the very important qualification of “spec-
trum availability”, as discussed below.
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Those commercial radio broadcasters will
also have “first right of refusal” to man-
age the relevant multiplex and to hold
the licences that are required {under the
Radiocommunications Act 1992) to oper-
ate that multiplex. However, there are
practical issues that need to be addressed
in the “crowded” spectrum markets of
Sydney and Melbourne in particular.

The VHF Band lil spectrum that is avail-
able in Sydney and Melbourne for digi-
tal radio is limited to channel 9A, which
the Minister has stated wili hoid three
digital multiplexes. The Minister has indi-
cated that this spectrum is unlikely to be
enough to allow all the relevant radio
broadcasters in those markets o have
access to a full one-fifth of a multiplex.
For this reason, the announcement of the
policy framework indicated that the rei-
evant radio broadcasters will have guar-
anteed minimum rights to 128kbps per
service, with the ability to be allocated
additional capacity of “up to” a maxi-
mum of 256kbps on the condition that
the additional capacity is used to provide
new services,

At the time the policy was announced,
the Minister considered that 128kbps
will be adequate to provide "FM stan-
dard” digital broadcasts. However, vari-

ous members of the commercial radio
industry hold contrary views, The Minis-
ter's media release® refers to newer ver
sions of Eureka 147 technology {(having
more advanced compression standards}
as being a possible solution to this issue,
but this remains unclear. It is understood
that further discussions about these
issues are ongoing.

Commercial Radio Australia’s responst
to the digital radio policy framework was
positive, but it included the foliowing
gualification:

“There are some elements of i
policy that need a lot more disct.
sion. We want to ensure the amouf
of spectrum allocated to commerci
radio allows us to provide the a0
tional services and features that &7¢
necessary to take full advantadt
of the technology and drive €O
sumer uptake. Under the currefl
compression technology, 128
is not enough to do this, We negt
256kb™

If broadcasters do not wish to operate !
multiplex themselves, then the Austrel /)
Communications and Media Authorit
(ACMA) may allocate licences 10 th :
party multiplex operators. However, &
noted in the Minister's speech, ComM

he
a
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radio Australia has previously stated
its members are keen to manage the
«ation of digital infrastructure them-

Shves.

ertheless, if third party multiplex
arators do emerge in some markets,
y will be required to offer access to
mercial radio broadcasters (and wide
erage community broadcasters) on
“ylished and non-discriminatory terms,
subject to the oversight of the Aus-
ian Competition and Consumer Com-

sion®.

P

tional broadcasters

noted, digital spectrum is also to be
de available to the national broadcast-
“the ABC and the SBS. The Minister’s
dia release indicated that the timing
this is to be considered further in the
Sintext of the budget process for the
tional broadcasters.

However, and by contrast with the com-
rcial radio broadcasters, the Minister
ted that she expects that the ABC and
dhe 58S will use third party multiplex
erators {consistent with the outsourc-
g of their existing anafogue transmis-
n services to Broadcast Australia). The
nister has stated that spectrum will
reserved for the ABC and the SBS to
ntly manage a single muttiptex in gach
levant market. Again, this appears to
ise the issue whether this wili be "ade-
ate” spectrum for the five ABC radio
tworks and for the SBS radio services
at operate in capital cities and major
gional centres.

ommunity broadcasters

Wiée coverage” community broadcast-

gital spectrum. The digital radio policy
visages “joint access rights” to 2 mini-
um 128kbps per analogue service, up
a possible maximum of 256kbps per
vailable multiptex. It will be a matter for
e community broadcasters to decide
etween themselves how this spectrum
1o be shared.

ther services

ow powered community broadcast-
s, and open narrowcasters, will not
¢ included within the initial planning
f digital radio (which will first focus
N capital city commercial, national and
igh powered community services, as
iscussed in more detail below). How-
7, these categories of broadcasters are
% be considered at a later time.

A family eagerly
huddles around their
new radio set

o oa—

to hear the magic

of digital radio
e

Further, services that are currently pro-
vided outside the broadcasting services
bands will not.be allocated digital spec-
trum in the broadcasting services bands.
This inciudes those services which operate
under licences issued under section 40 of
the BSA. Such licences are not “planned”
under the licence area planning process,
and instead are made available "over the
counter” and for a minimal fee, reflecting
that the spectrum they use is not in the
broadcasting services bands.

The Minister has stated that the provision
of digital services by operators outside the
broadcasting services bands will continue
1o be a commercial decision for them. As
an example, Austar has provided digital
subscription audio services by satellite for
some years. However, press reports have
reported protests by World Audio, a sec-
tion 40 operator, about this aspect of the
policy framework®.

Big cities first

The planning of digital radio services by
the ACMA will be staged, commencing in
the state capital cities, and expanding to
regional areas at a later time.
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The digital radio policy framework envis-
ages that there will be “start dates” con-
tained in legislation, as well as dates by
which "equivalent coverage” shouid be
achieved (ie as between existing ana-
logue services and new digital services).
it is envisaged that Eureka 147 will be ’
the relevant technology platform in the
capital cities.

Regional areas will be planned on the
basis of broadcaster interest in delivering
digital radio, and following the comple-
tion of technical trials. Given that Eureka
147 may not be suitable for coverage
across regional and remote markets, the
Minister has indicated that trials of alter-
native technologies such as Digital Radio
Mondiale (DRM) need to be pursued.
Submissions to the digital radio inquiry
have suggested that a “hybrid” Eureka
147 and DRM solution may be appro-
priate, so it is expected that this will be
tested. ‘

While there was some criticism of the
“staged” approach from some guar
ters (notably from World Audio), it was
applauded as a "smart” decision from
others, with the Chairman of Macquarie
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stes e

Regional Radioworks being reported as
stating that it was preferable for digital
radio to be launched in the country after
it was "tried and iested in metro areas
firsye.

Importantly, the Minister's media release
also indicated that “capped” financial
assistance for regional broadcasters will
e considered when technical issues are
resofved, subject to the success of the
rollout in state capitals.

No simulcasting required

There wili be no obligation for radio
broadcasters to use digital spectrum 1o
simulcast their analogue services — it will
he a matter for the broadcasters ta decide
whether they wish to do so, or whether
they wish to offer new types of content
or data services.

This is a key difference from the digital
television policy in Schedute 4 of the BSA.
On one level, it reflects the very different
structure of the commercial radio indus-
try. On another, it may also reflect an
acknowledgement that improved techni-
cal quality will not be enough to encour-
age mass adoption of digital radio.

No analogue switchoff

The Minister has stated that digital radio
may never be a complete reptacement
for analogue radio. This is a key area of
difference between the digital television
policy (in Schedule 4 of the Broadcasting
Services Act) and the digital radio policy
framework.

This view appears 1o have been based on

the sheer number of radio services that

are currently on air, as well as the number
of analogue receivers in the community
(estimated by the Minister as at least 35
million). '

The commercial radio industry had pro-
posed a different approach, with digital
setvices completely replacing analogue
services over time. However, a key fea-
ture of the announced policy framework
is flexibility, as well as an assumption that
not all radio broadcasters may wish to
convert to digital.

Moratorium

The commercial radio industry had lob-
bied for a ten year moratorium on the
issue of new commercial radio ficences
in the digital spectrum. The Minister has
agreed to a shorter moratorium, subject
to a couple of important conditions.
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At the end of 2004, the Minister
announced that there would be a mora-
torium on new “Licence Area Planned
(LAP) commercial digital radio licences
for an initial period of five years” to com-
mence “once technology and spectrum
issues are resolved and a timetable for
roll out of digital services determined”™”.
This period has now been extended, in
that the announced moratorium related
to a period of six years (instead of five
years), and commencing from the start.
of the first digital broadcasts, rather than
from the date when that a rollout time-
table is settled.

The length of this moratorium coutd be

compared with that for commercial tefe- -

vision (ie digital television commenced
in 2000, and the section 28 prohibition
on new licences technically falls away on
31 December 2006). However, the com-
mercial radio industry’s key argument in
support of a moratorium was a point of
contrast rather than similarity — ie the
commercial radio industry has absorbed
a significant amount of additional com~
petition in recent years as a result of the
former Australian Broadcasting Authori-
ty's licence area planning process'?.

for instance, at the conclusion of the for-
mer ABA's radio licence planning process
at the end of 2001, the ABA announced
that its planning "has resulted in nearly
one thousand new national, commer-
cial community and narrowcast services
hecaming available around Australia”??

As noted, the announced moratorium is
subject to two important conditions. The
first of these requires compliance with
the direction made by the ABA in 2003 in
relation to the maintenance of the num-
ber of radio services of “general appeal”
in licence areas'.

The second condition requires com-
mercial radio broadcasters to comply
with digital implermnentation frameworks
(including coverage and rollout require-
ments). For example, for commercial
radio broadcasters in state capital cities,

this will invoive the commencement of -

digital broadcasts by dates determined
in legistation, and the provision of cover-
age that is equivalent to their analogue
coverage by the end of the maoratorium
period (as noted at section 2 above}.
These reguirements may be more taflored
in regional markets.

It is not yet clear who will develop these
frameworks — but if the digital television
scheme is used a guide, this could involve
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" sideration 1o restricting the availability o

the broadcasters developing these fram
works and lodging them with the Min
ter or the ACMA for approva.

The Way Ahead

It expected that “permanent” digital radiy
services will commence in state cCapita]
cties in around two to three years, %
lowing the completion of existing

als and planning of digital spectrum by
the ACMA. Importantly, on 9 Novembe
2005, the ACMA announced that it hag
adopted a general policy that gives con:

remaining broadcasting services band
spectrum that may be needed for dig
radio’®.

The significance of the digital radio poliy
is well summarised by Commercial Radi
Australia:

“Wa acknowledge it is going 1o fakeg
significant investment over & num
ber of years to get digital radio U
and running and to drive consum
uptake, but this is a strategic an
necessary move for the industry |
ensure that radio remains releva
to our listeners into the future™®

Commerciai Radio Australia has al
announced that its members would inve
an estimated $400 million in rolling o
digital radio services across Australia.

There are likely to be some very intere
ing regulatory issues that will need to be
addressed before “permanent” digi
radio services commence, particularly
relation to the categorisation and lice
ing of the new “services”. This woul
be consistent with the "blurring” of the
oid distinctions that have arisen with the
commencement of other kinds of digité
broadcasting and content services
other platforms. Interestingly, the em
gence of these issues was also predicted
by the DRAC, and they have hecome N
less complicated over time.

Carolyn Lidgerwood, Special Cot
sel, Gilbert + Tobin

Carolyn is an external legal adviser:
to Commercial Radio Australia and;
some of its members, and has als
advised community radio broad-
casters.
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Measuring Media Diversity -

One of the key principles underlying the
roposed reform of Australian media
wnership faws is the need to preserve
media diversity. This principle is common
o many countries, including the United
ates,

n Prometheus Radio Project v Federal
Communications Commission; United
: States of America, 373 F 3d 372 {3rd Cir,
1:2004) (Prometheus), the United States
- Court of Appeal for the Third Cireuit con-
sidered various mechanisms proposed by
the Federal Communications Commis-
“sion (FCC) to measure and protect media
“diversity in the context of cross-media
' _mergers in the United States®.

This article outlines some implications of
“the Prometheus decision for the devel-
“opment of media diversity regulation in
- Australia.

An important factor in pmmoﬁng media
diversity is how to measure it. Luke Waterson
ocks at what they're doing in the United

The Australian regulatory
regime

The effect of section 60 of the Broadcast-
ing Services Act 1992 (Cth) is to prohibit
a person from controlling more than one
of the following types of media busi-
nesses operating in the same coverage
area: a free-to-air television station, a
commercial radio station and a newspa-
per (cross media rule).

Changes to the cross media rule were
proposed in the Broadcasting Services
Amendment {Media Ownership} Bill
2002 (Bill)°. '

A key condition in the Bill relating to
the preservation of media diversity
was the “5/4 voices test”. In essence,
the Bill required at least five separately
owned and controlled “voices” (or four
in regional areas) to remain after a
cross-media merger (with each sepa-
rately owned entity constituting a single
"yoice").
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The Bill also contained a number of other
mechanisms intended to preserve diver-
sity - for example, a requirement for edi-
torial independence between the merged
businesses and a restriction on owning
maore than two types of media operation
in the same area. However, the Minis-
ter for Communications, Information,
Technology and the Arts has recently
announced a proposal to remove these
other mechanisms and focus on the “5/4
voices test™:

“The simplest way to protect diver-
sity is to place a floor under the
number of media groups permitted
in a market to preclude undue con-
centration of awnership. If we do
this in an environment that allows
us to balance any greater concentra-
tion of ownership amongst existing
plavers with opportunities for new
services, | think we will have a more
attractive approach than the regime
proposed last time™

The proposed FCC rules

In July 2003, the FCC announced a new
set of rules (Order) regulating media
ownership in the United States, including
cross media ownership®,
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The Order established a single set of cross
media rules based on a Diversity Index.
The Diversity Index was a modified ver-
sion of the Herfindahl-Hirschmann index
(HHI) which is used to analyse mergers
from an anti-trust perspective.

The HHI measures concentration in a
market by using a formula that sums
the square of the market shares for that
market. By squaring the market shares,
the HHi reflects a greater sensitivity for
market concentration than a simple firm
count.

In devising the Diversity index, the FCC used
the basic methodology underlying the HHI
but with specific modifications. The key
modifications for present purposes were:

s Weightings. The FCC assigned
weightings 1o each relevant media
type based on the results of a
national survey of consumer prefer-
ences for local news and informa-
tion. A summary of the weightings
is as follows:

. free to air television = 33.8%
. newspapers = 28.8%

. radio = 24.9%

. internet = 12.5%

e Calculation of market share. This
. was simply done by assigning each
outiet in a particular media category
an egual "market share”, So, if there
were ten free-to-air television sta-
tions in a particular area, each one
was given a “market share” of 10%.
Where one person owned more
than one of the same type of outs
let in a market; the "market shares”
were added together - for example,
two commonly owned television
stations would produce a "market
share” of 20%. The “market share”
was then multiplied by the weight-
ing for that category (in the above
example giving a weighted market
share of 6.7% {20% x 33.8%}}. Once
all the weighted market shares for
each category were calculated, they
were squared and summed (in the
same way as for the HHI} to produce
a Diversity index score for that mar-
ket.

e Derivation of cross media rules. The
FCC then calculated the average
Diversity Index scores for each mar-
ket and the increases in the score
that would result i various cross
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media mergers occurred®.  From
these results, the FCC derived vari-
ous cross-media rules - for example,
an outright prohibition on cross-
media mergers in markets with three
or fewer television stations,

Prometheus

The cross-media rules in the Order were
chalienged on a number of grounds. The
main grounds were based on the general
judicial review provisions in the Adminis-
trative Procedures Act and the ebligation
of the FCC under section 202(h) of the
Telecommunications Act 7. The applica-
ble standards of review were summarised
as follows:

“..In a periodic review under [sec-
tion] 202(h), the [FCC] is required to
determine whether its then extant
rules remain useful in the public
interest; if no longer useful, they
must be repealed or modified. Yet
no matter what the [FCC] decides
to do to any particular rufe - retain,
repeal, or modify (whether to make
more or less stringent} - it must do
so in the public interest and support
its decision with a reasoned analy-
sis™®

In summary, the majority’ remanded
certain aspects of the Order relating 1o
cross-media rules for further consider-
ation by the FCC. This article focuses on
the challenges based on:

+ the weight given to the Internet/
cable television as a media outlet;

« the egual market shares given 1o
media outlets of the same type'?.

The role of the Internet/cable televi-
sion

Despite the results of the national survey

showing it was a source of local news and
information, the FCC excluded cable tele-
vision from the Diversity Index because it
was doubtful whether it played a signifi-
cant role in providing independent local
news. The main reasons for the exclusion
were the small number (and poor ratings)
of local cable news channels (only 22 in
the entire US and 5 of these in New York).
The results of the survey were expiained
by suggesting that respondents were
counting free-to-air services retransmit-
ted on cable systems as cable television
stations.

While agreeing with the exclusion of
cable from the Diversity Index for these
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reasons, the majority concluded that si
Har reasoning applied to the Internet ang!
so therefore the inclusion of the Interne
in the Diversity Index (given the exclusion
of cable television) was not rational'’,

The key reasoning underlying this conc]u'..
sion was as follows:

»  Independent websites, The majority
drew a distinction betwaen websites
that provided independent sources
of news and information and those
associated with the local free-to.
air television stations and newspa.
pers. Websites in the latter category
would need to be discourted {to be
consistent with the FCC's analysis in
relation to retransmitted free-to-ai
televisian channels on cable televi
sion). The majority could not find
persuasive evidence for the signifi
cant presence of local news sites o
the internet.

«  local news is the key indicator o
viewpoint diversity. The FCC ha
emphasised the “virtual universe o
information sources” available o
the Internet to support the role o
the internet as a source of viewpain
diversity. The majority, however, dre
a distinction between the “"aggre
gator” function of a media outie
(getting the news to one place) an
its “distiilation” function (makin
an editorial judgment on what %
publish). The majority characterisé
many websites (for example, we
sites of individuals or local gover
ments/community organisations)
having the first characteristic b
not the second. They concluded th
those entities and individuals wh
just happened to use the Intemn
to disseminate general informatio
even with a local flavour, were n
significant for diversity purposes.

Equal market shares

As outlined above, the methodolo
underlying the Diversity Index assid
equal market shares to outlets of a
ticular media type. The majority upheld
challenge to this aspect of the method
ogy. The main reasons were as foliows:

o irreconcilable with weighted aspe
of Diversity Index. The assignme
of equal market shares to M&
outlets of a particular type ¥
held to be inconsistent with
weighting of each media type-
latter weighting was done Of t



s

g
53] ton,

Ji'.;.

assumption that all types of media
were not of equal importance for
diversity purposes. The use of equal
market shares was also inconsistent
with the HHI. The main reason the
HH: (and not a simple “number of
yoices” test) was chosen by the FCC
as the basis for the Diversity index
© was that it was more sensitive to the
concentration of market shares.

Treating each outlet as equal leads to
jrrational results. The majority gave
" the example that the market share of
a New York community college telfe-
* yision station was the same as that
of a local television station owned
by the national ABC network. It was
also pointed out that the share of
the community station was greater
than the combined market share
attributable to the New York Times
organisation {which owned both
newspapers and radio stations). The
infarence from the lack of individual
weighting for each outlet was that
they were all of equal importance
for diversity purposes. The majority
concluded that:

“A Diversity Index that requires

05

us to accept that a commu-
nity college television station
makes a greater contribution
to viewpoint diversity than

the third largest newspaper
in America also requires us to
abandon both logic and real-
jty”f.?

Implications for Australia

‘While it is prudent to take a cautious view
when considering the domestic implica-
dons of a foreign decision, the issue of
‘media diversity appears to be fundamen-
‘tally the same in both Australia and the
United States. Accordingly, and in light

1 of the relatively general nature of the cri-
o1 teria for legal review in Prometheus, it is
i 1-passible to draw some relevant compari-

sons with the Australian regulatory posi-

The main points are as follows:

Role of the Internet as a source of
media diversity

The reasoning of the majority in Pro-
metheus effectively concluded that,
while the Internet may be an effec-
tive medium for the dissemination
of information, caution Is reqguired

Yorometheus

conglomerate that includes

in assessing whether it cusrently pro-
vides independent sources of news
necessary to significantly contribute
to media diversity.

Turning to the Australian position,
the Bill provided no direct rote for
the Internet as a potential source of
media diversity. For example, the 5/4
voices test did not count Internet
services. However, the Internet may
have played some role in the devel-
opment of the overall regulatory
scheme. For example, in outlining
the Government's latest proposals,
the Minister recently stated:

The cross media rules would
not include the national
broadcasters, pay televi-
sion, the Internet or out of
area newspapers and other
potential new services over
other platforms which pro-
vide increasing and important
additional sources of news
and opinion.”?
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The decision in Prometheus warns
against any significant weight being
given to the Internet as a source of
media diversity. On balance, the Gov-
ernment’s intended regime appears
consistent with this approach.

Adequacy of 5/4 voices test

The 5/4 voices test is a simple “num-
ber of voices” or "firm count” test.
This type of test was not preferred by
the FCC because it did not have suf-
ficient sensitivity for concentration
compared to the Diversity Index. As
set out in the minority judgment in
Prometheus, a "firm count system”
has the potential to both overstate
and understate the level of market
concentration compared to a sys-
tem, like the Diversity Index, based
on the HHE

”

. a market shared equally
among ten firms ("Market A”)
would have an HHf of 1000
{10 times 10 squared). A firm
count system would treat Mar-
ket A as evenly concentrated
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with a ten-market firm having
a market share breakdown
of 30-30-5-5-5-5-5-5-5-5-5
{“Market B"} because each

market contains 10 firms, I~

_contrast, the HHI supports the
[ntuition that Market B is actu-
ally more concentrated, with
an HHI of 2000. Furthermore,
unlike the firm count sys-
tem, the HHI recognises that
a merger between two farge
firms creates @ more concen-
trated market than a merger
between two small firms. If
the two 30% firms merged in
Market B, its HHI would rise to
3800, while a merger of two
59% firms would increase the
HHI to 2050. The firm count
system would undiscerningly
treat both mergers the same,
however, by noting that both
markets would now have 9
firms instead of 10""*

This raises the issue of whether a
simitar regulatory tool should be

used in Australia - for example, o

replace the 5/4 voices test. For the
reasons set out above, in principle,
a Diversity Index (or simitar method-
ology) may be a better reflection of
the true level of diversity in a market
than a simple “firm count” test.

While a useful toof, the Diversity
index need not be the sole deter-
minant of whether a cross media
merger is allowed to proceed. It
could, for example, form the basis
of guidelines that would inform a
final decision made against mote
general criteria - for example, in
the same way as anti-trust merger
guidelines. This system would give
some objectivity and certainty for
industry (through the application of
the Diversity Index} while ssifl retain-
ing some overall discretion,

Weighting of media types
and outlets

The Diversity Index is based on
weightings for each media type
based on a survey of consurner pref-
erences. The majority in Prometheus
were critical of the assignment of
equal market shares to outlets of
the same media type. On the other
hand, the 5/4 voices test does not
contain any weightings at alt - each
outlet is weighted equally regardless
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of media type or popularity. There
is an argument that this approach
has the general effect of overstating
the fevel of diversity in a market by
giving each "voice” an equal weight
regardless of consumer preference.
This effect may be magnified if no
other “diversity protection mea-
sures” (such as editorial separation
of the merged operations) are in
place. :

Conclusion

A key difemma for policy makers and reg-

'ulatory agencies is how to measure media

diversity and devise legal mechanisms 10
preserve and protect it. The Productivity
Commission has stated:

“...measuring market shares and
relative influence across media s
fraught with problems. But this
should not discourage policy makers
from seeking a better approach to
regulating ‘cross-media controfs than
we now have. As problematic as
they may be, different measures of
market share across different media
(such as audience share and adver-
tising revenue) would help establish
whether a prima facie case existed
that warranted more detailed exam-
ination of the public interest™>"

The Diversity Index is a laudable attempt
by the FCC to develop a tool to measure
media diversity in a precise and objec-
tive manner. The decision in Prometheus
shows that there may be pitfalls in the
development and application of such
a tool, However, these pitfails do not
detract from the underlying utility of the
Diversity index and it should be consid-
ered as part of any media diversity test
for the Australian cross media regulatory
regime.

Luke Waterson is a Partner in the
Sydney office of Mallesons Stephen
Jacques

! Scriria, Chief Judge, Ambro and Fuentes,
Circuit Judges

2 0n 13 June 2005, the Supreme Court of the
United States refused to reconsider prometheus.

3 The Bill lapsed prior to the 2004 Federal
election.

¢ sepator the Hon Helen Coonan, Minister for
Communications, Information Technology and
the Arts, ‘The New Multimedia World', address
to the National Press Club, Canberra, 31 August

2005
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s Report and Order and Notice of Proposed
Rulemaking 18 FCCR 13,620

& prometheus op. cit,, p. 409-411.In
determining what was an acceptable/
unacceptable score {or increase in score), the
FCC had regard to the HHI thresholds used by
the US Department of justice and Federai Trade
Commission e an increase of 400 points is
considered unaceeptable, but the FCC adopted -
more canservative thresholds than those used in’
an anti-trust context,
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{1996)

s prometheus op. cit., p. 395
 Ambro and Fuentes, Circuit Judges

% One of the other successful grounds for
challenge was that the FCC did not consistently
apply the Diversity Index scores in deriving the ;
cross-media rules - for example, the rules would
have permitted cross-media rergers which
resulted in a higher increase in the Diversity
Index score than mergers that would have been
prohibited — see Prometheus op. cit., p. 409-
4%1.

# prometheus op. cit., p. 405

12’ prometheus op, <it., p. 408. The majority dig’
not accept the FCC's argument that the actual
market share of outleis within a media type Wa
not relevant because outlets freely changed the
lavel of their news content therefore rendering
consumer preferences too fluid.

3 Senator the Hon Helen Coonan, Minister for
Communications, information Technology and:
the Arts, ‘The New Muitimedia world', op. d

W ihid., p. 452. The Produciivity Commission
has recognised similar drawbacks of the existin
cross-miedia rules in Austraiia: Productivity

Commission 2000, Broadcasting, Report no. 1
Ausinfo, Canberra at p 353.

5 productivity Commission op. cit., p. 364.



;nsm!e the ACCC.

Itis my view that Ofcom has been a dis-
finctive innovation in convergent regula-
tion. Normally it is not Ofcom’s style to
assert its own success, but this piece is a
retrospective so some indulgence is surely
{ allowed and some rules can be broken.

2 The retrospective is in three parts. First
.}:1am going to try and answer the ques-
tion — how would you know if a regula-
tor like Ofcom was successful? | will then
go on to set out what have been, in my
1 personal view, the key success factors for
- Ofcom. These may or may not be relevant
to other countries like Australia which are
converging their regulators as well. T will
J conclude with identifying the challenges
_and problems that lie ahead.

1 Regulation is very culturally embedded
-{ and country-specific so we all learn from

{:ferent and subtle ways. | first came to

Australia on regulatory business in the
| early 1990's having just been appointed
to the Radio Authority, one of the five
.Tequlators which ending up being con-
i verged into Ofcom. | have a clear memory
“f of being taught by my host in a Sydney
i) Testaurant that content regulation was
= | .actually best thought of as context regu-

‘lation ~ a wisdom that has stayed with
-y'me and has informed my judgements at
- | the Radio Authority and at Ofcom ever
Z1.5nce.

each other at conferences like this in dif--

Convergent Regulation -
ofcom’s First Two Years

pfcom was established under the UK Office of
communications Act 2002 as a fully converged
regulator for the UK communications indu-
stries. It is equivalent, in Australian terms, to
the ACMA plus the telecoms regulation team

in a speech to the 2005 ACMA Annual
proadcasting Conference on 10 November,
Richard Hooper, theoutgoing Deputy Chairman
of Ofcom and Chairman of its Content Board,
identified what he believes to be Ofcom’s key
success factors and challenges faced by the
two-year-old super-regulator.

What does success look
like for a regulator such as
Ofcom?

There are a number of ways of measuring
a regulator's success. The vast majority of
Ofcom’s stakeholders including the UK
Government itself have stated that they
think Ofcom has got off to a good start
and indeed our own continuous research
indicates our approach to regulation is
to.date generally well received. But those
are subjective judgements —~ let me try out
a few more quantifiable assessments,

Price reductions

From a consumer point of view (we are
statutorily required to further the inter-
ests of citizens and consumers) | can
point quantifiably to significant price
reductions for example in mobile call ter-
mination and access to broadband. Dur-
ing our watch broadband penetration
has accelerated rapidly, driven by lower
prices and increased competition.

Public service broadcasting

From a citizen point of view, our major
report on public service television broad-
casting (PSB Review) published last year
very strongly endorsed the importance
of state-funded public service broadcast-
ing in the digital age, especially after full

3 Communications Law Bulletin, Vol 24 N° 3 2005

digital switchover, now 2012 in the UK.
There was a view among some people
when Ofcom was being set up that it
would just be an economic regulator and
that citizen's interests “beyond the mar-
ket” would be neglected. This has abso-
Jutely not happenad.

Investment and innovation

From an industry point of view, how have
we done against the wording set out in
3(4)(d) of the Communications Act 2003
(UKY: “have regard....10...the desirability
of encouraging investment and innova-
tion in relevant markets”.

The conclusion of the Telecoms Strategic
Raview (Telecoms Review) earlier this
year has led to greater investment confi-
dence in British Telecom (BT), the incum-~
bent, and in both types of BT competitors
— infrastructure competitors like Cable &
Wireless, and service competitors like
Carphone Warehouse — a win, win, win
situation | believe. Howaever time will be
the proper judge of the review’s conclu-
sions. The Telecoms Review began from
the frustrating position that, after 20
years of sectoral regulation, BT stll had
some 70 per cent of the fixed line market
in the UK.

in the wake of the Telecoms Review, the
pace of consolidation in the industry has
clearly picked up with Cable & Wireless
proposing to buy the altnet Energis, and
the two "triple play” cable operators NTL
and Telewest proposing to merge to form
a strong intermodal competitor to BT in
telephony and to Murdoch's BSkyB in pay
television. And BSkyB has just announced
its plan to move into telecommunica-
tions and buy the broadband and local
loop unbundler Easynet, These transac-
tians are currently awaiting competition
clearance, In general Ofcom encourages
where appropriate greater consolidation.

in broadcasting, institutional investment
has picked up substantially in indepen-
dent television production companies as
a result of a new code of practice intro-
duced by Ofcom which shares the spoils
from primary and secondary/tertiary
rights more evenly between commiission-
ing broadcasters and commissioned pro-
duction cormpanies.
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We hope to have encouraged not just
investment but also “innovation”. Inno-
vation was a keynote of the PSB Review,
with our recommendation for 2 Public

Service Publisher to increase competition
in public service broadcasting — competi-’

tion for quality. And innovation is at the
heart of our philosophical approach to
spectrum allocation, which moves away
from the traditional command and con-
trol (governments and regulators decid-
ing who has what spectrum for what
‘uses) towards a trading approach (where
the market decides who uses what spec-
trum for what at what price). t will come
pack to this under Headaches/Challenges
in part three,
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Rolling back regulation

Another criterion for success stems from
one of our key regulatory principles
- bias against intervention. We have
taken this very seriously and during our
first two years some real rolling back of
regulation has happened, For example
we have moved the regulation of broad-
cast advertising from Ofcom to the
Advertising Standards Authority under
a co-regulatory arrangement. We have
also pioneered new ways of policing spe-
cific industry concerns, for example BT's
conduct and performance in focat loop
unbundling, by appointing independent
adjudicators, Our latest Annual Report
sets out the examples of deregulation or
forebearance such as Voice over IP.

Bias against intervention should not be
misunderstood however as a bias against
enforcement. We can be Hght touch in
our approach to market interventions
but very heavy touch when it comes 1o
enforcement.

Cutting costs

There is a very guantifiable way of mea-
suring regulatery roli-back — the costs
of requlators. Under the leadership of a
private sector-experienced chief execu-
tive {more of him later), we are proud of
the way in which for three years running
we have cut costs. How many regula-
tors can claim that? Ofcom is currently in
the midst of what is delightfully termed
“restacking”. The chief executive decided
recently to lose a floor of our building
and once sublet it to an outside tenant.
That will save us half a miflion pounds a
year or s0. At a recent board meeting to
discuss next year's annual plan, the chief
executive tatked of "the natural tenderncy
of bureaucracies to find stuff to do” —itis
a tendency we actively fight against.

incidentally, one of the drivers of conver-
gent regulation is reducing costs. Ofcom
today has 32 per cent fewer “staff” than
the five previous regulators, and running
costs are some 10 per cent below the
previous system on a like for like basis,
and still going down. We envisage fur-
ther savings of some £10milion per
annum on [T in the next planning period.
We guite specifically made a decision to
have a smaller number of better paid coi-
leagues rather than a larger number of
less well paid colleagues. We believe that
has turned out to be the right decision
for us in our circumstances.

Communications Law Bulletin, Vol 24 N°

Content regulation issues not
swamping the Ofcom agenda

The finat evidence of some success for
Ofcom in its early years moves closer tg
my own responsibilities as Chairman of
the Content Board. When David Cyp
rie, the Chairman of Ofcom, and | werg
appointed back in 2002, many pecpls
said that Ofcom as a converged regula.
tor would be swamped by content issues,
Nudity, sex, violence, and four letfer
anglo-saxon words (unknown of course
in Australia} — these make the newspaper
headlines in a way that the finer points
of equivalence of input in BT reguiation
probably don't. ‘

The main Board of Ofcom sensibly dele.
gated what we call Tier One content reg-
ulation {accuracy and impartiality, harm
and offence, fairness and privacy) to the
Content Board, a committee of the main
Board. This, allied to the professiona
way that the work has been done by 3
strong team of executive colleagues, has
meant that the Ofcom agenda has nof
once been swamped (touch wood). The
recently introduced Ofcom Broadcasting
Code is a significant improvernent on the
previous codes of the three broadcas
regulators — much shorter, much clearez
and more principles-based and less rules
based. -

In the USA, by contrast to UK’'s handlin
of these content regulation issues, | sens
that the FCC has got unduly caught u
in the tsunami of social conservatism
stemming from the famous wardrob
malfunction on primetime television ©
Janet Jackson. Meanwhile, according t
the UK's internet Watch Foundation, th
USA stifl hosts something like 40 per cen
of the world’s child abuse/paedophili
websites — of far greater concern | woul
have thought than an errant nipple dur
ing family viewing. :

Success factors

Let me identify what | believe to be th
key success factors in the creation of
fully convergent regulator for the U
communications industries with partict
lar responsibilities for competition polid)
for telecommunications, broadcast
and wireless frequendcies/spectrum.

Taking convergence seriously

Ofcom has taken convergence serious!
There are three dimensions to it. First
all, and most obviously, at the heart
our work is a recognition of the gr¢
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ng importance, despite some false starts
quring the dotcom boom, of network,
device and corporate convergence stem-
ming from the convergent nature of digi-
tal technology. The modern IP network
carries everything from voice to moving
pictures. Spectrum is the glue of a con~
yergent communications industry. TCP/IP
is the fanguage.

The second dimension of convergence is
rather different. It is the one that, speak-
ing for myself, has been especially inter-
esting. Ofcom’s statutory duties focus
on the interests of both consumers and
of citizens as | have already mentioned.
Thus Ofcom is a convergent regulator in
the sense that it brings together in one
place both economic regulation {the
encouragement of competitive markets
that benefit consumers alongside sen-
sibie concern for the financial health of
the industry) with cuitural regulation (the
interests of citizens "beyond the market”,

rmunications matters}).

There was widespread concern, as | have
already ailuded to, when Ofcom began
that it woutd be a hard-nosed, quantita-
tive economic regulator with only passing
interest in the “fluffier” aspects of culture
and the gualitative judgements that con-
“cern for the citizen demands. 1 am told
this fear of domination by economic
J . :;_f-regulatiOﬂ is why in France the broadcast
-1 regutator does not wish to be converged
0 -3 with the telecoms and posts regulator.
3

e |1 believe that Ofcom has demonstrated
f -} that it is possible within one organisa-

~1i-tion to have due regard to the interests
I of citizens and consumers, but it is never
“1i-a simple problem. This links to the third
4 dimension of convergence — we did not
~put together the five legacy regulators

1 and leave them as five departments or
1 siloes under a unified board. We set out

. from the start to converge the organisa-
tion from top 1o bottom as appropriate,
a rather different approach from that
€.} taken by the ACMA in Australia and the
8.1 FCC and the CRTC in North America.

. :;-Start-up not a merger

gy The Board in one of its earliest dedi-
| sions (late 2002) agreed to move into a

“new bufiding on the south bank of the
“Thames, tather than occupy an existing
| buiiding of one of the previous regula-
k3 tors. As a result, culturally, we fike to think
b of ourselves being involved in a start-up
* not a merger. | believe that has been one
- of the key factors central to its success.

the interests of scciety as a whole in com--

25 per cent of the Ofcom senior manage-
ment team came from the staff of the five
previous regulators and 75 per cent from
other worlds, Only three out of the nine
members of the Ofcom Board formed in
late 2002 came from the previous regufa-
tors {Oftel and the Radio Authority).

This start-up mentality connects to the
principle embedded in Ofcom of “con-
structive disruption”, where positive
change from the past ways of doing things
is possible and is actively sought after,
The internal culture of Ofcom encour
ages challenging and open debate. Few
conventional wisdoms are allowed to go
unchallenged far long.

The new building reminds visitors more
of a professional services firm than a
government department. It is open and
airy and transparent and modern. All of
which helps to attract talent in a com-
petitive labour market like London. And
we have one single main building, with
all our headquarters and quite a lot of
operations people all in one place. For us,
an effective model. For federal countries
like Australia, this might not be appropri-
ate of course.

Inclusive, non-hierarchical culture

The Ofcom main Board is always an inclu-
sive, non-hierarchical affair. At the Board
meeting held in May, for example, 32
execttive colleagues (part of the culture
change is to stop using the word “staff”)
- senior and junior - presented their
papers to the Board and debated with
Board mermbers. That is normal prac-
tice. The Ofcom Board does not meet in
some ivery tower although the 11th floor
boardroom has stunning views across the
river from Wren's great masterpiece, St
Paul's, to the Tower of London and Tower
Bridge to the east.

Ofcom engages with its stakeholders not
via remote control but with the emphasis
on face to face meetings, presentations
and seminars, not just in London but
alse around the devolved nations and
regions.

The commission model

The UK has with Ofcom moved decisively
away from first person singuiar regula-
tion, as in the model of the Director Gen-
eral of Oftel. Ofcom has moved decisively
towards the commission model. But the
commission model with a difference.
When | chaired the Radio Authority, the
chief executive was not a member of the
Board — it was made up purely of part-
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time non-executives. Ofcom has done
away with this. We have six non-execu-
tives and three executives inciuding the
chief executive on the Board — and it

" works. The combination of a non-execu-

tive chairman in Lord Currie and a chief
executive in Stephen Carter, which is
now the model of corporate governance
in the UK for all listed companies, also
waorks, The new converged ACMA here,
by contrast, has decided to combine chief
executive and chairman roles.

Team working

One other thing to note about the Board
which is another success factor, in my
view, Under David Currie’s leadership,
the Board of Ofcom operates as a team,
as a collegiate entity. There is much open
and robust debate in the boardroom but
all members, without exception, support
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- the decisions taken when the boardroom
door opens. To date there has been no
single leak from either the main Board or
the Content Board {touch wood again)
thus collegiality is combined properly
with, and reinforces, corporate discipline.
How the senior people in any organisa-
tion behave (what they do as distinct
from what they say) affects and infects
people throughout the organisation.

People

Getting the people right and getting the
right people in Ofcom have been crucial.
It is a truism in all organisations whether
private or public. Getting the people right
starts at the point of recruitment but
does not stop there — Ofcom has intro-
duced a strong process of performance
management, performance appraisal,
performance-based pay which any pri-
vate sector company would be proud
of and many public sector organisations
might be fearful of.

| believe that Cfcom, both in human
resources mattess and elsewhere, offers a
new model for rinning a UK public sec-
tor body, combining the best of private
and public sectors, We require, like many
professional services firms, time-sheets to
be filied in. These ensure that our costs
are appropriately charged to the right
industry sectors since they, not taxation,
pay for most of Ofcom’s expenditure.

Whilst in the team environment that is
Ofcom it would be invidious to pick out
any one person, | am going to break that
rule too. This is a retrospective, as | said
at the beginning! Stephen Carter, the
chief executive of Ofcom, has been and is
a central factor in our success, He came
from the private sector, with no experi-
ence of the pubiic sector. He has managed
in my view to combine the best qualities
of the private sector (hard driving, per-
formance-focussed, cost reducing) with
the best qualities of the public sector -
the aspiration to defiver public value and
public service to citizens and consumers
in the UK. He is young — or rather he was
when he joined us in February 2003!

Stephen has selected and managed to
attract, Pied Piper like, a very talented
senior group to work with him, He leads
from the front and has a quite remark-
able ability, | call it bandwidth, to operate
and negotiate and communicate across
the extraordinary width of Ofcom’s con-
vergent statutory responsibilities from
spectrum to telecoms and broadcasting.
A width that non-executive board mem-
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-~ bers like myself do on occasion struggle

with. As people in this room will know
well, the art of reguiation is to get the
right. balance between strategic policy
overview at thirty five thousand feet and
absolute attention to detail (especially
process) on the ground.

An entrepreneurial regulator?

There is an entrepreneurial air to Ofcom’s
approach to regulation which might sur-
prise people and might on cccasion be
more reminiscent of the private sector
than the public sector. There is an element
of deal-making in Ofcom’s approach to
some big regulatory issues, getting peo-
ple around a table and hammering out
an acceptable solution and way forward.
Whilst there is and has to be great atten-
tion to process, process should not suck
the regulator away from finding lateral,

creative, innovative interventions. There .

needs to be a balance between speed
of decision-making and care for pro-
cess detail. To move regulation forward,
Ofcom has to be prepared to take risks
and not become risk-averse which is the
natural tendency of a bureaucracy. Reduc~
ing regulation involves risks (and oppo-
sition from interested parties) whereas
regulatory creep is less risky. Ofcom does

~ not like reguiatory creep — nor for that

matter regulatory creeps.

Evidence-based regulation

It is easy, especially in broadcast regu-
lation, to lapse into anecdotal gener-
alisations and rather ill-informed value
judgements. Ofcom has allocated much
resource to researching the topics thor-

oughly that we are required to rule on..

The evidence gathering around the com-
plex issue of food advertising to children
in relation to obesity, for example, has
been of a consistently high quality and
has played a major role in our decisions
and the Government's. In our creation
of the new Ofcom Broadcasting Code
{replacing the codes of the previcus reg-
ulators), we relied on a combination of
research and the views of stakeholders
— some 900 responses to our consulta-
tions. A huge amount of evidence. Evi-
dence-based regulation works.

Size matters

When Ofcom was created, there was
much talk that it wouid be too big and
too powerful, There was talk of a need
for a plurality of content regulators by
people like Greg Dyke, the previous
Director General of the BBC. But there is
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"Recently, for example, Ofcom published

no doubt in my mind that Ofcom’s size
has been a success factor. It has allowed
us to be properly evidence-based as just
discussed, 1o do deep level research and
high quality policy. It has allowed us to f.
hire quality people in a range of func- }*
tions including for example competition 4§
law, and offer these people real career
development paths. | sense that the com-
panies we regulate, including the very
big ones like the BBC, ITV, BT and BSkys,
believe that we have earned the right to
be treated with respect.

Independence

One final success factor. When talking fo
reguiators around the world, 1 find they
are especially interested in the extent to
which Ofcom operates independently
of Government. Ofcom is statutorily a
creature of Parliament and not of Gov-
ernment. | believe that Ofcom has in its
opening years successfully trodden the
difficutt line between keeping the Gov-:
ernment fully informed, involving the
Government in the debates, ensuring the.
Government makes the decisions that
it is required to do {the dates of Digital:
Switchover for exampie), whilst remain:’
ing firmly independent of Government.

its response to the Green Paper on the
BBC Charter Review . We did not agree
with some key aspects of Government.
thinking. A modern regulator, to be suc
cessful, must keep its independence from
all stakeholders including the Govern-
ment whilst fully consulting all of them.
[t must also concern itself with making
what it feels to be the right decisions,
which are not necessarily the popufar:
decisions or the decisions which will
play well in the media on the following:
day. Good regulatory decisions are made:
for the long term and not for the flot-
sam and jetsam of tomorrow morning’s.
headlines. The Ofcom Board and Content:
Board do not allow the PR implications of:
a dedision to be considered until after the,
decision has been made. That is the right
sequence. Decide first what is the right
course of action and only then consider
the handling issues.

Issues of concern

| would like to conclude by noting t
five key challenges that Ofcom faces.

Keeping young

The first is how to keep the organisatio
young and diverse (in terms of gend
and ethnic background). For those of ¥



ho have experienced start-ups, there
. a special quality in the air, a special
anse of purpose, of doing new things,
f inventing the future. Ofcom does not
ant to fose this as it moves into its third
car of regulation, and as some of the
ioneers like myself move on to new
ves outside Ofcom. Stephen Carter has
ust done a significant reorganisation of
fcom, giving existing people new chal-
enges and opening doors £0 new recruits
t senior level, thus refreshing the organ-
ation. We want to encourage more of
he American-style interchange between
rivate and public sectors —~ thus enrich-
ng both sides and giving really creative
areer paths to bright young people.

onsumer policy

he second challenge is to get the bal-
nce of our policy towards consumers,
specially in telecoms, right— not an easy
hing to do for one reason. The Ofcom
oard believes that its major task is to
reate and sustain competitive markets
ecause those bring maximum consumer
enefit. That is to say, Ofcom acis on
he market and the market acts on con-

le informing consumers directly about
he complicated price structures in the
ve operator mobile telecoms market.
“That consumer lobby can alsc be quite
ntagonistic towards competition as the
orce that will bring consumer benefit. In
he UK, but much less so from my experi-
-ence in the USA or in Australia, the con-
‘sumer can be heard to complain of too
uch choice. The political left in the UK
as historically been sceptical about the
ower of competition and of competitive
‘markets,

hilst we are clear that we have a con-
umer protection role in telecoms (not to
“mention broadcasting), we are less keen
1o take on any major role of consumer
~empowerment/information, believing
hat is better done by the market and
onsumer groups themseives.

-Yet, paradoxically, our work on media
literacy (a statutory requirement) is
“Spreading into so many different policy
- areas where we need the consumer and
he citizen to be better informed, to be
ore media and communications literate
because we want 1o be lighter touch,
ss interventive and more deregulatory.
ommunications and media literacy are
‘Critical to our aspiration to rolf back sec-

irectly on consumer deficits, for exam-

toral regulation and encourage more
self- and co-regulation. An old Ofcom
joke points out that there are two regula-
tors in every pommy living raom — Ofcom
and Ofswitch.

Spectrum liberalisation

Thirdly, our peolicy towards spectrum
aflocation already mentioned, from com-
mand and control to market liberalisation,
can cut across the interests of incumbent
operators in telecoms or broadcasting as
a result of previous reguiatory decisions,
For examplé, UK mobile operators are
not necessarily happy at the prospect of
spectrum being liberalised in such a way

as to introduce new mobile competitors, .

UK broadcasters have traditionally had
rather privileged access to spectrum with-
out debate, Moving spectrum allocation
more towards market mechanisms chal-
lenges these traditional attitudes. Austra-
lia"s experience of auctfoning commercial
radio licences is followed with interest in

Ofcom. We are required by statute to use

the 'beauty parade’ method for Broad-
casting Act 1990 (UK) licences.

Execution

The fourth challenge is to execute the
fine detail of the conclusions of the Tele-
coms Review in relation to the future of
BT reguiation. Ofcom has developed a
strong reputation for policy and strategic
thinking, now its exacution skilis wili be
tested.

It may be a pecubiarity of the British pub-
lic sector that more status is accorded to
policy-making than to service defivery and
axecution. We try to reward and incentiv-
ise both more equally.

The Telecoms Review requires major
organisational and behavioural changes
within BT. We are confident that BT's
wholesale and economic bottleneck
preducts, in the local loop but not just
the local loop, can be provided to BT's
retail arm on a strictly eguivalent basis
to the way those products are provided
to BT Retail's service and infrastructure
compaetitors such as Cable & Wireless or
Carphone Warehouse.

Australia faces the classic conflict between
the Government wanting to get as much
doilar as possibie in the sale of its final
shareholding in Telstra, and the possible
need to constrain Telstra o create a more
effectively competitive future market.

| would urge Australian regulators to
think seriously about how they regulate
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those parts of Telstra which are enduring
economic bottlenecks ~ a euphemism for
the good old natural menopoly! Unlike
the USA or Hong Kong, we did not feel
in the UK environment that the problems
would be solved readily by intermodal
competition, for example competition
between cable operators and BT.

Content regulation in the digital
age

The fifth and final challenge is content
regulation in the multi-platform multi-
channel digital age — worth a speech al}
on its own',

The European Commission appears to be
keen, in current discussions to update
the "Television Without Frontiers” Direc-
tive, to extend the scope of regulation
to non-linear audiovisual content on
any platform including the Internet. This
would clearly go beyond the current rules
for regutating finear audiovisual content
on only broadcasting platforms, Ofcom
is not so keen.

Yet there are important issues here where
a convergent regulator finds itseif not
very convergeni. For example we can
uphold a fairness complaint within a TV
programme but not if it is on the pro-
gramme-related website,

Conclusion

| have tried in this retrospective to give
a flavour of Ofcom. it has created huge
interest around the world, so much so
that we are having to ration visits from
time to time. | have tried to pick topics
that would interest Australians. But as |
said in the opening words of my speech
hare on April 30th 2002 :"A visiting Pom
travels cautiously through Australian
conferences. Whilst he can give plenty
of needed advice and instruction to Aus-
tralians on matters such as how to win
at cricket or rughy union, he is wisely
more humble on maiters concerning
public policy, broadcasting, regulatory
regimes.”

T A speech | gave on this subject in Hong Kong
in August 2005 can be found on the Ofcom
websiter www.ofcom,org.uk

? Ofcom website: www.ofcom.org.uk
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Legal Issues Arising From IPTV

Nick Abrahams and Glenda Stubbs provide an
overview of the regulatory issues associated
with Internet Prom(_:ol TV

Introduction

“Good evening and welcome to television”
were the immortal words of Australia’s
first television broadcast. Now aimost 50
years on television programs are capable
of being delivered by a number of differ-
ent platforms including the internet. Wel-
come to Internet Protocol TV (IPTV).

IPTV is a reality. In the United States one
of the major telcos, SBC Communications,
is spending $4 billion o an IPTV rollout.
in Hong Kong, Richard Li's PCCW operates
the largest IPTV operation in the world
with over. 450,000 subscribers and 40
channels, The PCCW operation is close 10
eclipsing its cable-based pay TV competi-
tion and has exclusive rights to premium
channels such as HBO, ChamnelV and
ESPN.

In Australia, Primus has announced it .

is rolling out an IPTV offering in 2006
through its network of DSLAMS. Accord-
ing to media reports eariier this year, Tels-
tra is seriously considering [PTV but there
has been no formal announcement. It
seems likely that all telcos will be consider-
ing an IPTV strategy, at least according to
Gartner analyst, Andrew Chetham, who
says IPTV is a “no brainer” for a telco.

As with any new technology there is
bound 1o be diverging opinions as to how
best to regulate. This article discusses the
difficulties facing regulators and show
that the regulatory issues likely to arise
from 1PTV are significantly more compii-
cated than with other new technologies
such as VolP.

Assumptions

There are a number of assumptions
regarding broadcast television that are
being eroded by emerging technologies.

The first assumption is that delivery of
television content is dependent on spec-
trum, which is a limited resource. A sec-
ond assumption is that due to the limited
number of newspapers, TV and radio
stations, it is essential to have the cross
~ media ownership laws in order to ensure
plurafity of voice. With' the proliferation
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of platforms through which content can
be delivered, both assumptions are being
challenged. Media outlets are no lon-
ger limited to television, radio and print.
Informaticn is now also available through
subscription TV, mobile phones and the
Internet. The Intermnet, itself, provides a
number of different platforms through
which content can be delivered ~ blogs,
podcasts and IPTV.

A third assumiption is that devices that
receive broadcast content are fixed. Fol-
lowing the introduction of television in
Australia, the television set soon becarne a
ubiguitous household item. Consequently
supervision of children watching television
was largely achievable. This assumption
is being eroded by the advent of mobile
devices that can deliver television conient.
Not only can mobile phones receive televi-
ston content (via a techneclogy known as
DVB-H) but other devices such as Apple’s
video-capable iPods.

The fourth assumption is that, for techni-
cal reasons, content providers need to be
local to their viewers. This, of course, is
no fonger the case where technology has
advanced to enable content providers to
make content available from any number
of sources whether local or overseas.

The fifth assumption is that content should
make a profit. However, recent examples
of telcos pursuing [PTV rollouts in the US
and Europe show that telcos may consider
their IPTV offerings as loss leaders, to be
bundied with their profitable telephony
products. The selling of content is a way
to increase sales of connectivity and is
likely to see telcos offering bucket pricing
models where for a flat monthly fee, cus-
tomers can receive fixed telephony, Inter-
net and television services:

The final assumption, and the touchstone
of content regulation is that regufation
shoutd be technology neutral. However, a
review of the Australian regulatory fand-
scape indicates otherwise. In this article,
we discuss the existing regulation of con-
tent in Australia. For a bird's eye view, it
might be easier 1o look at the diagram
that follows.
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Like it or not, regulation of content is

The regulatory framework

dependent on the technology delivering
the content.

BSA - broadcasting services

if content is delivered via a "broadcasting
service” or as “Internet content” then it
will be regulated by the Broadcasting Ser-
vices Act 1992 (Cth) (BSA).

Section 6 of the BSA defines a broadcast-
ing service to be:

“4 service that delivers radio pro-
grams or TV programs. using radio
frequency spectrum, cable fibre,
satellite or any other means (or any
combination) and excludes services: .

- providing only data or only text;
- ondemand on a point to point:

basis; and
- as determined by the Minister.”

To date there has been one Ministerial
Determination. Under the Ministerial
Determination dated 12 September 2600’
the Minister declared that the following
service was NOT a broadcasting service:

“A service that makes available tele-
vision programs or radio programs
using the Internet, other than a ser.
vice that delivers the television pro-
grams or radio programs using the
broadcasting services bands.”

“Internet” is not defined under the BSA.
Based on the above Determination, PTY
over the internet will fall outside the defi:
nition of broadcasting services. Howevel,
IPTV via a proprietary network would be
a "broadcasting service” and be reguiated
by the BSA.

BSA - Internet' content

Schedule 5 of the BSA regulates internet
content. Internet content is defined 10
mean: :

“Information that:

- is kept on a data StOf
device; and ‘ :
- /s accessed, or available’
access, using an Internet &
riage service
but does not include:

- ordinary electronic mail o




- information transmitted in the
form of a broadcasting ser-
vice”.

data storage device is defined to be
any article or material (for example, a
isk) from which information is capable of
eing reproduced, with or without the aid
Fany other article or device”.

espite the BSA's aim to regulate all Inter-
ot content, the effect of the definitions
f “Internet Contert” and "Data Siorage
evice” when read together, means that
ve content that comes through the Inter-
et in real time may fall outside the scope
f Schedule 5.

Telecommunications Act

content is delivered by way of a listed
arriage service then content wili be reg-
lated by the Telecommunications Act
997 (Cth) (Telco Act). The Telco Act reg-
lates content service providers. A content
arvice provider is a person who uses or

catch most IPTV models, however there is
little prescriptive regulation affecting con-
tent service providers.

Mobile Premium Services
Determination

A mobile premium service is a mobile ser-
vice supplied by a number with prefix 191,
193-197 or 199 including a proprietary
network service.

if content is delivered by way of a mobile
premium service, then it is content regu-
fated by Ministerial determinations. Of
particular note is the Determination that
came into effect in June this year®. That
Determination has four main aims:

* to regulate mobile content in line
with the Classification Act by requir-
ing suppliers to implement an age
verification process;

« to protect children from predatory
behaviour while using chat rooms;

* to estabiish a complaints mecha-
nism.

The first objective is intended to be
achieved by requiring mobile content ser
vice providers to implement an age verifi-
cation process with regards access to cer
tain content.

Under the age verification process only
persons 18 years or older can access con-
tent rated MA15+ or Ri8+. The classi-
fication of content is by reference to the
national classification system set out in
the Classification (Publications, Films and
Cornputer Games} Act 1995. The age veri-
fication process means that content rated
MA15+ cannot be accessed by 16 and 17
year olds using a mobile premium service,
If, howaever, that same content were avail-
able, say through a cinema, they would
be legally entitled to view that content.
So even though there is a national dlas-
sification system, the legislation regulai-
ing mobile content available on mohite

roposes to use a listed carriage serviceto «  to provide a measure to ensure the fremium services is ot applying that sys-
upply a content service to the public. This transparency of information on costs em.
a very broad definition and is likely to of the services; and .
Content Regulation in Australia
Regulated by BSA
— FTAIPAY TV as "Broadcasting
Service”
Unreguiated
Internet (nqt a “internat Content” N under BSA
—  “Broadcasting * Storage device °
Service” - MD) * Access via Internet '
) . Regulated
Carriage Service Schedule 5 - by Tel
: Yes | BSA & IIA Code Listed tess
(Broadcast-style & [—{ cariage Vo Cd asa
- True VOD VOD IPTV senvice |7 ontent
v Proprietary unregulated included) , de
Program Network under BSA Provider
Broadcast;style &
Near - VOD
regulated by BSA
NS as "Broadcasting
T | Service”
o intetnet , Schedule 5
. No - BSA & 1A Code
- — Internet
! Mobite Premium Yes '
ro Phone Service o
“ 1 Proprietary Network Service Provider
Determinations
@ Deacons 2005
31 Communications Law Bulletin, Vol 24 N° 3 2005 Page 15




IPTV - licence issues

Because an IPTV service that uses the
Internet is unlikely to fall within the defi-
nition of broadcasting service, this also
means that IPTV suppliers will not require
3 licence and so even though they will be
in competition with TV broadcasters they
will not be subject to the same regula-
tory regime. That regime currently places
significant burdens on licence holders,
including compliance with ficence con-
ditions, industry codes and cross media
ownership faws.

Unregulated content

Viewers watching live programming via
the Internet (amorous housemates any-
one?), couid welt be able to view content
which is not subject to the content clas-
sification regime. '

Anti-siphoning issues

IPTV suppliers are likely to be unaffected
by the anti-siphoning provisions. Currently,
only broadcasters with a subscription tele-
vision broadeasting licence are prevented
from acquiring the right to tefevise cer-
tain gazetted events unless a commercial
or national broadcaster has first had the
opportunity to do so. Therefore, the obli-
gation to comply with anti-siphoning pro-
visions would not apply to IPTV suppliers.

Fair Use and Other Copyright
Exceptions in the Digital Age

What do the Regulators think?

Graeme Sarnuel, Chairman of the ACCC,
sees the Internet as a “key driver of the next
wave of competition to the current media
players” and while providing a “stimulus
for higher quality, lower prices and greater
diversity” also sees it as posing challenges
for policy makers and regulators’.

In a recent speech to the National Press
Club, Senator Coonan in referring to the
aevolution of media had this to say.

“For the Government’s part, these
new platforms are challenging the
effectiveness of existing regulatory
structures ... In a converged environ-
ment it will become almost impossi-
ble, and certainly counterproductive,
to stop new players and new services
from emerging. In my view, regula-

tory strategies need to move away

from relying on controlling market
structures in the way they have o
date...™

Winners and losers

Content providers and telcos are fikely to
be the winners. Consumers too will benefit
with the choice of platforms from which
1o receive content. The losers? Over time
the main Joser is likely to be the loca video
rental shop as Internet-based video-on-de-
mand via IPTV becomes commonplace.

Raani Costelloe looks at the scope of the
Federal Government’s current review

Issues Paper

On 5May 2005 the Federal Attorney-
General's Department released an issues
Paper entitled Fair Use and Other Copy-
right Exceptions — An exarnination of fair
use, fair dealing and other exceptions in
the Digital Age. The Issues Paper sought
submissions by 1 July 2005 and over 160
submissions were received.

Background to the Review '

The Federal Government’'s 2004 elec-
tion policy included a plan to review the
existing fair dealing provisions of the
Copyright Act 1968 (Copyright Act) in
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light of the recent amendments to copy-
right law arising from the Australia-Us
Free Trade Agreement (AUSFTA) which
strengthen copyright owners’ rights and
the widespread digital copying of copy-
right content by Australians evidenced,
for example, by:

s the widespread use of blank record-
able CDs for storing unauthorised
copies of commercial sound record-
ings; ‘

.+ the substantial take up of MP3 play-
ers (such as the iPod) and unautho-
rised copying of sound recordings
- people are copying their own (and

Communications Law Bulletin, Vol 24 Ne 3

Conclusion

As a resuit of convergence the demarca
tion between content accessible via the |
Internet and through more traditional
means is gradually diminishing. Conse-
quently traditional models of content
regulation are also being challenged. The
Regulators are currently struggling with .
the regulation of VoIP. {PTV throws up far
more regulatory challenges, s0 it is also
likely to be a significant time before we :
see significant regulatory change. it is easy
1o say “it’s broke”, much harder 1o create
the solution.

Glenda Stubbs is a Senior Associ-
ate and Nick Abrahams a Partner in
the Sydney office of Deacons. Both
Glenda and Nick practice in the
firm’s Technology, Media and Tele-
communications Group

" Determination under paragraph {0) of the
definition of "broadcasting service” (Mo 1 of
2000), No GN38, 27 September 2000

2 Telecommunications Service Provider (Mobile
remium Services) Determination 2005 (No 1)

3 Henry Mayer Lecture, Media Convergence and
the Changing Face of Media Reguiation, 19 May
2005.

4 The New Multimedia World, 31 August 2005,

other people’s) existing recorde
music collection {CDs) into digit
fies for transfer onto MP3 players
known as format-shifting of spac
shifting; and

«  the increased popularity of digit
video recorders (also known as P
sonal video recorders (PVRS)) whi
allow for copying and storage,
broadcast programming for waid
ing later — PVRs have greatef fun
tionality and storage capacity h
analogue VCR recorders - known
time-shifting in relation 10 “reco!
ing for watching later’.

The Copyright Act contains a numbel
- specific fair dealing exceptions/defen
to copyright owners’ exclusive rights
copyright subject matter which alio¥



copyright user to use copyright mate-
iial without the owner’s permission or
uirement to payment to the owner:

research or study {ss 40 and 1030C);

criticism  or review (ss 41 and

103A);

reporting of news {(ss 42 and T03B);
and

professional advice given by a legal
practitioner, patent attorney or trade
mark attorney {s 43(2}),

provided that it constitutes fair dealing.

currently, the following activities are acts
of infringement under Australian copy-
right faw unless the existing exceptions
apply in specific circumstances:

making back-up copies of recorded
music or films contained on CDs/
DVDs; this activity may also infringe
technological protection measures if
content is copy-protected;

the copying of sound recordings
from a person’s €D to digital files
for transfer to that person’s per-
sonal digital music device (eg. iPod),
ie. format-shifting; and

contained in broadcasts for personal
use in time-shifting broadcast pro-
gramming; s111 of the Copyright
Act contains an exemption from
copyright infringement in a broad-
cast if a person copies a broadcast
but does not extend the exemption
to the infringement of underlying
fitms, recordings and other copy-
right in the broadcast.

Scope of the Review

- The Federal Government’s review sought
t submissions as to whether the types of
“unauthorised uses of copyright material
{ referred to above should be made the
- { subject of exceptions and if so, how?

{The options canvassed in the lssues Paper
Include the creation of:

1+ ageneral ‘fair use” exception similar

to the US 'fair use’ doctrine;

40 further specific “fair dealing’ excep-

tions to the Copyright Act for back-
up copying, format-shifting or time-
shifting of copyright material; or

‘3% some other regime, eg. immunity

from infringement for private copy-

copying the films and other content

R

WANTED

L

7
7

,,/////// 7

ing combined with levies on blank
CDs which are distributed to rights
holders,

The review does not consider the removal
of the existing fair dealing exceptions.

Options 1 & 2 - General US
type “fair use’ exception
alongside existing excep-
tions

Exemptions of this kind would foliow the
US model of an open-ended fair dealing
exception which provides for factors a
court must take into account in deter
mining whether something comes within
the exception. This approach was recom-
mended by the Copyright Law Review
Committee (CLRC) in 1998 who put for-
ward a modet which:

« consolidated the current fair dealing
exceptions into a non-exclusive list;

*  created an open-ended model which
provided that a court must ook at
a number of non-exclusive factors
which are currently used in deter-
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mining fair use for the purpose of
research or study, including:

. the purpose and character of
the dealing;

. the nature of the work or
adaptation;

. the possibility of obtaining
the copyright subject matter
within a reasonable time at
an ordinary commercial price;

. the effect of the dealing upon
the potential market for or
value of the copyright subject
matter; and

. the amount and substantiality
of the part of copyright mate-
rial taken in relation to the
whole copyright material,

Options 1 and 2 described in the Issues
Paper are variations of this model. Option
1 is essentially the same as the CLRC pro-
posal while Option 2 involves no consoli-
dation of the existing exceptions but the
addition of an open-ended exception.
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Arguments for Options 1 and 2 are that
they promote flexibility for copyright
users - in that they do not limit circum-
stances in which, exceptions to infringe-
ment may apply and could therefore be
expected to accommodate future tech-
nological developments.

Arguments against Options 1 and 2 are
that they create uncertainty for both
owners and users - which may give rise
to costly litigation in order for the courts
to determine whether a type of use falls
within the fair dealing exception. In the
US, analogue time-shifting has been held
to be fair use (Sony v Universal Studios
(1984)) but there is some uncertainty as
to whether format-shifting recordings
for use on MP3 players is fair use (R/AA
v Diamond Muftimedia (1999)}. Amend-
ments to the Copyright Act of the type
described in Options 1 and 2 in the [ssues
Paper will likely involve the courts (rather
than Parliament) deciding how the fair
use exception to copyright infringement
will apply to future technalogies.

The CLRC's proposal was rejected in 1998
on the basis that it did not offer sufficient
benefits to justify its costs and uncertain-
ties.

Option 3 - Creation of
further specific exceptions
rather than an open-ended
regime

The fair dealing model described in
Option 2 in the Issues Paper proposes
the addition of certain specific excep-
tions to the exsting list of exemptions
to copyright infringements set out in the
Copyright Act, rather than the creation
of an open-ended fair dealing exception.
Specific exceptions might; for example,
inciude one or more of the following:

«  aback-up copy exception for record-
ings and films, similar to the exist-
ing computer program exception (s
A7C);

* a time-shifting exception which is
broader than existing s111, so as to
cover underlying content in a broad-
cast — both UK and New Zealand
copyright law presently have such
an exception; and

+ a format-shifting exception which -

would allow a persen who buys a
sound recording in one format to
copy that sound recording for per-
sonal use in another format {eg.
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MP3 format for playing on an iPod).
This exception o copyright infringe-
ment would not allow copying from
another person’s €D collection or
unauthorised copies from a peer
to peer network. Such a proposal
is currently under consideration in
New Zealand.

Arguments for changes to the Copyright
Act that adopt the Option 3 approach
are that it would give greater certainty to
copyright owners and users than Options
1 and 2, and would be more refiective
of Government policy rather than reguir-
ing broader judicial consideration of an
open-ended exception.

Arguments against an Option 3 approach
are that it is not flexible and, by remov-
ing any scope for court interpretation,
will require further legislative review in
the future to determine how the fair use
exceptions should apply to new techno-
logical develcpments.

For copyright owners, Option 3 wouid
possibly undermine the market value of
copyright material and hinder new busi-
ness models (eg. allowing format-shift-
ing of music would arguably affect the
sale of digital music downloads).

Option 4 - Retain current
exceptions and add a
statutory licence for

private copying

This model involves legalising the copying
of copyright matter onto new media for

private use (eg. sound recordings copied
onto blank CD-Rs) and imposing a tax on

_the sales of recordable media {eg. CD-Rs)

which is distributed to rights holders by a
collection society. This approach is similar
to the proposed blank tape levy which
was held to be unconstitutional by the
High Court in Australian Tape Manufac-
turers v Cth {1993). A number of Euro-
pean countries have similar regimes in
place.

Arguments for an Option 4 approach are
that it provides for some remuneration
to rights holders - which does not pres-
ently occur even though copying of their
material is widespread. The approach has
at some times had the support of some
copyright interests, particularly coflect-
ing societies (eg. APRA/AMCOS (musi-
cal works) but not the owners of sound
recordings (e.g. record companies as rep-
resented by ARIA).
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-prohibited under Austraiian copyright law

Arguments against an Option 4 approach;
are that it would not provide adeguate
compensation to owners and that blank
media are likely, in any event, to be super.
seded in the short to medium term by
other less tangible media {eg. computer
hard-drives; MP3 players and mobike
phones). Option 4 also places the burden
to compensate copyright owners on blank:
media producers. Were this approach to
be adopted a likely result is that the cost
of blank media would go up, including
for people who do not use blank media
for copying protected material (eg. per.
sonal data, photos and video).

The relationship
between fair dealing and
technological protection
measures

Copyright owners have introduced tech-
nological protection measures and digi-
tal rights management systems which
attempt to prevent or limit the extent of
copying of copyright material (eg. copy
protection measures on music CDs, film
DVDs and computer games) to prevent
piracy or establish new business models.

The circumvention of these measures is

and it is unlikely that fair dealing would
be a defence to circumvention, unless
specifically addressed in legislation.

The next step

In November 2005, the Attorney-Gen:
eral Mr Philip Ruddock announced that
his Department had completed its review
of the submissions and identified the
options which would be taken to Gov;
ernment as including:

» supplementing the exceptions wit_h
a new extended dealings exception
that can apply to a wide range of
permitted uses; and

»  adding new exceptions {0 recoghisé
some everyday forms of private copy:
ing that in the Attorney-Generals
view do not harm copyright ownefs
such as time-shifting (eg. taping
TV show to watch at later time) and
format-shifting (eg. putting 2
you have bought onto your iPod)-

Raani Costelloe is a Senior Associate
in the Sydney office of Allens Arthul’
Robinson
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The Communications and Media Law Association (CAMLA)} brings together a wide
range of people interested in law and policy relating to communications and the
media. CAMLA includes lawyers, journalists, broadcasters, members of the tele-
communications industry, politicians, publishers, academics and public servants.

Issues of interest to CAMLA members include:

* defamation = contempt

. brbadcasting . * privacy
* censorship

* film law

* copyright
* advertising
+ information technology » telecornmunications

+ freedom of information » the Internet & on-line services

In order to debate and discuss these issues CAMLA organises a range of seminars
and lunches featuring speakers prominent in communications and media law

policy.

Speakers have included Ministers, Attorneys-General, members and staff of com-
munications regulatory authorities, senior public servants, executives in the com-
munications industry, lawyers specialising in media and communications law, and
overseas experts,

CAMLA provides a useful way to establish informal contacts with other people
working in the business of communications and media. 1t is strongly independent,
and includes people with diverse political and professional connections. To join
CAMLA, or to subscribe to the Communications Law Builetin, complete the form
below and forward it to CAMLA.

The Communications Law Bulletin is the journal of the Communications and Media
Law Association (CAMLA) which is an independent organisation which acts as a
forum for debate and discussion and welcomes the widest range of views. The
views expressed in the Communications Law Bulletin and at CAMLA functions are
personal views of the respective authors or speakers. They are not intended to be
refied upon as, or to take the place of, legal advice.

Application for Membership

Contibutions and Comments are sough;
from the members and non-membe
of CAMLA, including features, artic|
and case notes. Suggestions and co
ments on the content and format of
Communications Law Builetin are alsg
welcomed. ;

Contributions in hard copy and
electronic format and comments shoy
be forwarded to:

Shane Barber

¢/- Truman Hoyle Lawyers
Level 18, ANZ Building
68 Pitt Street

SYDNEY NSW 2000

Tel: +612 9232 5588
Fax: +612 9221 8023
email: sbarber@trumanhoyle.com.ai

ar

Page Henty

(/- Allens Arthur Robinson

The Chifley Tower

2 Chifley Square,

Sydney NSW 2000

Tel: +61 2 9230 4000

Fax: +61 2 9230 5333

Email; Page.Henty@aar.com.au

Visit the CAMLA website at
www.camla.org.au for information.:
about CAMLA, CAMLA seminars and
events, competitions and the Com
nications Law Bulletin.



