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Media

Ownership Laws:

The Forecast is for Change

Carolyn Lidgerwood analyses the Australian Govern-

ments

recent announcements

indicating a long

anticipated shift in policy direction.

Introduction

On Tuesday 14 March 2006, the Min-
ister for Communications, Information
Technology and the Arts announced

_ proposals for changes to laws regu-

lating media ownership and control
(media ownership laws).

Previgus attempts to change the exist-
ing cross-media rules and the foreign
ownership rules (eg in 2002-2003)
were made in isclation from other
changes to the regulatory regime for
broadcasting. However, the Minister’s
latest proposals are presented as part
of a "bundle” of proposed changes.

Beyond the proposals for changes to
media ownership laws are a wide range
of proposals that are either directly or
indirectly related to the digital tele-
vision conversion process (digital
proposals).

Specifically, the Government proposes
1o release a “Digital Action Plan” dur-
ing 2006 to expedite digital conver-
sion and to bring the analog/digital
simulcast period to an end. i is also
proposing to change some of the
existing restrictions on how the digital
spectrum may be used by the free to
air television broadcasters. Other pro-
posals are directed at “enabling” new
services (both in the broadcasting ser-
vices bands and beyond) and at clarify-
ing the Government’s policy about fur-
ther commercial television licences. The
Minister has described this as being to

“ensure that Australia will not be
left behind as the world converts to
digital”!

This article focuses on how the media
ownership and control proposals can
be expected to be implemented, if
the Government confirms the frame-
work that was announced in March.
It focuses on “what’s going”, "what's
staying”, and "what’s new” (by refer
ence to the Broadcasting Services Act
1992{Act)). It also considers the pos-

sible practical effects of the proposals.

’

Some brief observations about the
digital proposals are also made at the
end of this article. At this time, these
are limited to observations that may
be of interest to either potential “new
entrants” to the broadcasting industry,
or existing broadcasters who are not
free to air television broadcasters.

Proposals, not policy

At the outset, it needs to be empha-
sised that what the Minister announced
were only "proposals”. These propos-
als do not (yet) represent settle Gov-
ernment policy and have not been
incorporated into draft legislation. The
Minister's announcement signalled the
start of another consultation process
only, albeit one that is expected to be
short.

The proposals announced by the
Minister are contained in the Discus-
sion Paper on Media Reform Options
titled "Meeting the Digital Challenge:
Reforming Australia’s Media in the Dig-
ital Age” (Discussion Paper). Submis-
sions to the Discussion Paper close on
18 Aprit 2006.

it

In this article, references to “proposals”
are to those “preferred options” identi-
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ieontrial.com which related to that
relationship. Macguarie Bank sought
to restrain the publication of that
material. The court was satisfied that
the material and the site conveyed
imputations defamatory o Macquarie
Bank. The court presumed that the
material had been prepared, or had
been facilitated, by Mr Berg who was
not physically present in New South
Wales (the natural jurisdiction of the
court), it being presumed that he was
located in the United States.

The court was satisfied that it was
empowered to restrain conduct occur-
ring or expected to occur outside the
territorial boundaries of its jurisdiction
and it could exercise this power in its
discretion.  That discretion invalved
consideration of the potential enforce-
ability of any orders made and whether
another court was a more appropriate
forum. The court could only enforce
any order if the defendant voluntarily
returned to New South Wales and the
court could not compel him to do so.
The court however was concerned
ahout exercising its discretion in dir
cumstances where the order's effec-
tiveness was solely dependent upon
the voluntary presence, at the iime of
his selection, of M¥ Berg.

Moreover, the court was troubled by
the nature of the internet, given that
information on the internet can be
received by anybody anywhere. The
order sought by Macquarie Bank could
have the effect of restraining publica-
tion of all the material then presently
cantained on the wehbsite in any place
in the world. It was not possible to
simply ensure that the information
could not be seen within New South
Wales. The court held:

"An injunction to restrain defa-
mation in New South Wales is
designed to ensure compliance
with the laws of New South
Wales and to protect the rights
of plaintiffs as those rights are
defined by the faw of New
South Wales. Such an injunc-
tion is not designed to super-
impose the law of New South
Wales relating to defamation
on every other state, fterritory
and country of the world ...”

It should be noted, however, that the deci-
sions of the Federal Court in 1999 in Ausira-
fian Securities and Investments Commission
v Matthews [1999] FCA 164 and Australian
Securities and Investments Commission v
Matthews [2000] NSWSC 390 proffered a
different result from a similar facts and cir-
cumstance.
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(b)

Gutnick v Dow Jones & Co Inc
[2001] VSC 305

Dow Jones is the publisher of the Wall
Street Journal, and another magazine
called Barrons. In late 2000, Barrons
published a story relating to Mr Joseph
Gutnick’s business affairs to which
Mr Gutnick took objection. Mr Gut-
nick is primarily resident in Victoria
although he conducted some affairs
in the United States where Barrons is
published, Barronswas also published
online, with the server hosting the
website being located in New Jersey.
The court was satisfied that Victorian
readers downloaded the relevant arti-
cle.

In its defence, the publishers of Bar
rons proffered that the article was
published in New Jersey, the place of
location of the server, and not in Vic-
toria and was therefore beyond the
jurisdiction of Victorian courts.

The court was of the view that the
law in defamation cases has been for
centuries that publication takes place
where and when the contents of the
publication, oral or spoken, are seen
and heard and comprehended by the
reader or hearer. On that basis the
court was of the view that publication
of the relevant article occurred in Vic-
toria when it was downloaded by the
Dow Jones subscribers who had met
Dow Jones’ payment and performance
conditions and by the use of their
passwords. The court did not sup-
port the argument that the publication
occurred when and where the material
was uploaded in New Jersey.

In relation to arguments advanced
by Mr Berg's Counsel, the court held
that:

“Counsel was free to say what
he chose when deploring the
possibility that the court should
reach a condlusion that threw
a cordon sanitare around the
couniry to prevent jts citizens
from receiving  information
available everywhere else. But
this claim Iis an overstatement.
About these relatively self indul-
gent submissions, the court
says nothing, having neither
the power or inclination to cen-
sor anything. The point simply
is that if vou do publish a libel
Justiciable in another country
with fts own laws ... then you
may be liable to pay damages
for indulging that freedom.”

{cy ACCC v Worldplay Series Pty
Limited (2004) FCA 113

In Australian Competition and Con-
sumer Commission v Worldplay Ser-
vices Pty Ltd [2004] FCA 1138the ACCC
alleged that, among other things,
Worldplay Services Pty Ltd (World-
play) had breached section 65AAC(1)
of the Trade Practices Act 1974 (Cth)
by participating in a global online busi-
ness that was in fact a pyramid selling
scheme, The business in guestion pro-
vided gaming services in over 50 coun-
tries, irading under the name World
Games Inc. {(World Games).

However, Worldplay argued that as
the scheme could not be accessed
using an internet connection provided
by an Australian ISP, the scheme oper-
ated outside the territorial boundaries
of Australia and was therefore beyond
the application of the Trade Practices
Act. This raised the question of the
extent to which operators of internet-
based pyramid selling schemes could
use Australia as a haven (either wholly
or partially) in circumstances where the
Australian public cannot gain internat
access to such schemes through Aus-
tralian [SPs.

Justice Finn held that the case essen-
tially involved the application of Aus-
tralian law to an Australian regis-
tered company engaging in conduct
within Australia and that, as the rel-
evant conduct occurred at Worldplay's
Queensland office, Worldplay was par-
ticipating in a pyramid selling scheme
in contravention of the Trade Practices
Act.

Cybercrime

Broadly speaking, there are three distinct
fypes of criminal activity to which the online
environment is often subject, being:

+ Targeting other computers — this
occurs when computers are used for
the creation and proliferation of com-
puter viruses, warms, Trojans or other
programs designed to cause damage
to computers or for hacking into other
systems;

* Andillary purposes — such as storing
information concerning other criminal
activities like the pirating of software
or pornography; and

= Committing an offence — credit card
fraud and the distribution of child por-
nography are commonly cited exam-
ples.

The need for co-operation between the law
agencies of multiple jurisdictions has been
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If the proposals are confirmed and
implemented, sections 60 and 61 of the
BSA will no longer be required, as they
will be replaced with a "diversity test”
to be administered by the Australian
Communications and Media Author-
ity (ACMA) — see discussion under
“What’s New" below. The Minister has
explained that this new approach will
contain “safeguards 1o ensure there is
no undue concentration of ownership
of Australia’s media entities” ?

It should be noted that there are also
cross-media ownership limits that pre-
vent a person who controls a commer-
cial television licence from controlling
a datacasting transmitter licence in the
same licence area (see sections 54A and
56A of the BSA). It appears that these
restrictions are to be retained (either in
this form, or in a different form).

{b) BSA foreign ownership and
control restrictions

If the proposals are confirmed and
implemented, the foreign owner-
ship and control rules in Part 5 of the
BSA {(relating to commercial television
licensees), and the foreign ownership
rules in Part 7 of the BSA {relating to
subscription  television broadcasting
licensees) will be removed.

Section 57 of the BSA currently pro-
vides that:

* a foreign person cannot be in a
position to exercise control of a
commercial television broadcast-
ing licence (whether this is because
they hold more than 15% of the
company interests in the licensee,
or because they are in control for
some other reason); and

» foreign persons must not have
company interests in a commer-
cial television broadcasting licence
that exceed 20%.

There are also limitations on foreign
directorships of commercial television
broadcasting licensees under section
58, as no more than 20% of directors
can be foreignh persons.

In addition, section 109 of the BSA cur-
rently imposes foreign ownership (but
not control) restrictions on subscription
television broadcasting licences. Under
section 109:

* a foreign person must not have
company interests of more than
20% in a subscription television
broadcasting licence; and

* combined foreign interests in a
subscription television broadcast-
ing licence must not exceed 35%.

All of these BSA foreign ownership and
control restrictions will be removed
if the Government’s proposals are
implemented, meaning that foreign
investment in commercial television
businesses and subscription television
businesses will be able to be made in a
manner that is consistent with foreign
investment in commercial radio. No
foreign ownership restrictions apply to
commercial radio under the BSA.

Specifically, there will no longer be a
need for foreign investors to attempt to
structure their investments in commer-
cial television licensees to ensure that
they are not in a position to exercise
control (contrast the previous experi-
ence of CanWest, as illustrated by the
three Australian Broadcasting Author-
ity investigations from 1995 to 1998).°
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It also means that the peculiar foreign
ownership provisions that apply to
subscription television licences wili also
be removed. In the absence of a cor
responding restriction on foreign con-
trol, it has long been difficult to see the
purpose of these restrictions.

Regulation of foreign ownership will
then be limited to the scheme under
the Foreign Acquisitions and Takeovers
Act 1975, The Discussion Paper indi-
cates that the media sector will remain
a “"sensitive sector” for the purposes of
the Foreign Investment Policy* meaning
that foreign investments in the media
sector will continue to be subject to
approval by the Treasurer. However, the
newspaper-specific provisions will be
removed from that policy.

What's Staying in the BSA

Under the Discussion Paper, there are
no propasals to remove or amend the
existing ownership limits in the BSA,
comprising:

¢ the "two to a market” rule that
applies 1o commercial radio
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Section

Title

Effect of Provision

Section 5

Definitions

The term “electronic communications” as used in the ETA means:

{a) acommunication of information in the form of data, text or images by means of guided
and/or unguided electro magnetic energy; or

{b) a communication of information in the form of speech by means of guided and/or
unguided electro magnetic energy where the speech is processed at its destination by
an automated voice recognition system.

Section 3

Object

The ETA cites its objects as being to:

{(a) recognise the importance of the information eccnomy to the future economic and
sacial prosperity of Ausiralia;

(b) facilitate the use of electronic transactions;

(c) promote business and community confidence in the use of electronic transactions;
and

{(d) enable business and the community to use electronic communications in their dealings
with governments.

Section 8

Validity of Electronic
Transactions

This key clause provides that a transaction is not invalid simply because it took place
wholly or partly by means of electronic communications.

Section 9

Writing

If a Commonwealth law requires scmeone to give information in writing, that obligation has
been performed if the person gives the information by means of electronic communications
where certain conditions are met. Examples are:

(a) whether information will be readily accessible for subsequent reference;
(b) if the requirements of a pariicular Commonwealth entity are met;
(¢} if the verification requirements of any particular Commonwealih éntity are met; and

{(d) where the information is not being given to a Commonweaith entity, where the person
to whom the information is required to be given consents to the information being
given by way of electronic communication.

Examples of "giving information” include making applications, ledging claims, sending noti-
fications, lodging returns, making a request, making a declaration, lodging an objection
etc.

Section 11

Production of Documents

If a Commonwealth law requires you to produce a document in paper form, that obligation
is performed if it is provided in electronic form where certain conditions are met, including:

(a) the method of generating the electronic form of the document is a reliable means of
assuring the maintenance of the “integrity” of the information contained in the docu-
ment; _

{b) if, when it was sent, it was reasonable to expect the information contained in the elec-
tronic form of the document could be readily accessible so as to be usable for subse-
guent reference; and

{c) similar constraints as referred to in section 9 above if the information is required to be
given to a Commonwealth entity.

The "integrity” of information contained in the document will be considered 1o be main-
tained if the information has remained complete and unaltered apart from the inclusion of
any endorsement or immaterial change which arises in the normal course of communica-
tions, storage or display.

If any other law of the Commonwealth requires a more specific method of producing a docu-
ment then that faw will prevail. .

Section 12

Retention

If a law of the Commenwealth requires you to retain information, that obligation is met
where it is reasonable to expect that the information could be readily accessible so as to he
later usable, and where any specific regulations have been met,

There are also some specific rules regarding retention of otherwise written documents in
electronic form and the retention of documents which were otherwise always in electronic
form.
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theory, this could reduce to five (5)
"commercial media groups” under the
proposals. Again, this would be sub-
ject 1o compliance with the relevant
ownership restrictions (ie the “one to
a market” television rule and the "two
to a market” radio rule), and to ACCC
approval.

Notably, itis not proposed that there be
an express prohibition on a commercial
media group controlling “three out of
three” of the regulated media outlets
in a market {ie commercial television,
commercial radio and an associated
newspaper). This was an issue that was
incorporated into previous draft leg-
islation relating to media ownership
reform (but this was not enacted, as
noted).

Also, the Discussion Paper proposes
that the existing local content require-
ments applying to commercial televi-
sion licensees in aggregated regional
television markets . {except Tasmania)
are to be retained, and will be extended
to Tasmania. These reguirements are
presently imposed as a condition of
licence. The Discussion Paper indicates
that the ACMA and the Government
will monitor the provision of local con-
tent in other regional television licence
areas and also on digital radio, and
will “consider extending licence condi-
tions relating to levels of local content
to those markets if local content lev-
els decline materially”. However, that
this could impact upon the viability of
regional broadcasters is also noted as a
balancing factor. Whether these kinds
of proposals will be sufficient to sat-
isfy the "minor parties” remains to be
seen.

Regulatory approvals

In addition to regulatory approvals for
foreign investment in the media sec-
tor that are reguired under the Foreign
Acquisitions and Takeovers Act 1975,
each of the ACMA and the ACCC will
have ongoing rcles when media merg-
ers and acquisitions are being contem-
plated.

(h ACMA

The Discussion Paper indicates that the
ACMA would need to monitor cross
media consclidations to ensure that
the “diversity test” was complied with

(and that acquisitions did not result
in there being less than four (4) com-
mercial media groups in regional areas,
and five (5) commercial media groups
in mainland capital cities). This would
be in addition to the ACMA's existing
obligations 1o monitor compliance
with the ownership and reach limits in
the BSA.

However, this should be a more straight-
forward for the ACMA than what was
proposed previously, as the ACMA will
not need to assess whether require-
ments relating to “editorial separation”
are being met.°

If the proposals are implemented and
cross media mergers follow, on-air
“disclosure requirements” will apply
when one part of a commercial media
group reports on the activities of
another entity within that group. While
not clear from the Discussion Paper, it
is assumed that this will be limited to
news and current affairs programs. It
is possible that it could also apply to
cross-promotions. This will be another
area to be administered by the ACMA.

(g) ACCC

Importantly, the merger provisions in
the Trade Practices Act 1974 will con-
tinue to apply, and the ACCC will need
to assess the competitive impacts of
proposed media industry mergers and
acquisitions.

The Discussion Paper indicates that the
ACCC will be

"asked to articulate its proposed
approach to media mergers, particu-
larly in refation to those factors that will
affect its definition of media markets”
once the Government's media reform
framework has been settled.

Since 2004, the Chairman of the ACCC,
Graeme Samuel, has made a number
of public statements about the ACCC's
possible approach if there are changes
of the existing cross media rules in the
BSA, including an acknowledgement
that “convergenceisnowstarting to blur
traditional lines of market definition”."
However, press commentary about the
current propaosals has ohserved that the
media industry appears unsure about
how the ACCC will approach media
mergers and acquisitions.'?..

Communications Law Bulletin, Vol 24 N°.4 2006

The Chairman of the ACCC has been
reported as saying that he will answer
media aroups’ calls for more clarity
through a speech or discussion paper
if cross media ownership restrictions
were removed in 2007. He has stressed
that this will constitute “guidance,
not guidelines”, and cautioned that
the ACCC will not be “pre-defining”
markets.”* Mr Samuel has also indi-
cated that "the best guidance is often
obtained through confidential discus-
sions with the Commission by parties
proposing a merger”,*

Digital Broadcasting
Reforms

As outlined at the: beginning of this
article, the proposals in the Discussion
Paper also include a wider range of
proposals relating to digital broadcast-
ing and the Government's response
1o issues that arise under the BSA in
2007.

The media release issued by the Minis-
ter on 14 March 2006 contains a com-
prehensive list of the key proposals that
are being made in that area {(and this
is repeated in the Discussion Paper).
These include proposals: relating to
multichannelling, the use of HDTV, the
duration of the analog/digital simulcast
period, and small changes to the anti-
siphoning regime. It is not proposed to
repeat those proposals here,

However, from the perspective of
organisations that do not currently
hold a commercial television broad-
casting licence, but are interested in
becoming a provider of digital-audio
visual services, the most important
peints to note are:

* There is unlikely to he a new
“fourth commercial television net-
work” in the BSB any time soon.
While the BSA moratorium on the
issue of fourth commercial televi-
sion licences will end on 31 Decem-
ber 2006 {under section 28 of the
BSA), the Government proposes to
amend the BSA so that the power
to issue such licences resides with
the Government {presumably with
the Minister), rather than with the
ACMA;

* It may be possible to acquire a
non-BSB licence to provide a com-

Page 5



gz sbed

Ouipenuoy  feuoneuwioiul W suonesiunu
-W0Y) DIU0AI8(TF JO 3sf] BY1 L0 UORUBALOT
Buiynsel ayy paydope AQuassy {elsuso
suoneN pauun 8Lt 9007 JFQUIBAON €7 UD

'MET [BPOIN TVHLIDNN Y1
pue o5 ay} u) sbujwosloys paniealad syl
SWO2I3AD pUB SS3UISNG 12NPUCD O} JRURIY|
ayy Buisn ssuedwod o) s)soo Bunamol
pue siaieq BUAOLWSI 'S2JRWIWIOY JUDH
-39}9 Spimpliom Joy awiba: [eba) paylun e
91E310 pPINOM 1eY) 1%, eip paidope pey 1l
1€y} pasunouue ‘sapjjod me| spel} [euoiieu
-Iau1 Buieasiano Apoq suonepn pauun 21yd
SUI “TWYLIDNN JO 9215WWoD JIUcD8|g Uo
dnoid BUBLIOM 34} 'F00Z Y2 61 UO

SBIUAIIY JUS1IND)

‘papnpxe Ajlen}oelauod s ) Ssa[un salu
-edwod ueljelsny BUIAJOAU] 1DBIIUOD soes
|euoleUIUl o1 sadde Ajjeanewolne ‘086!
u1 pauflis (DSID) spooo Jo aes jeuon LRy
By} U0 UCIUSAUOD BUUBLA Uy ‘UoiIppe U|

(Ispo
0002) .Sssuisng o) [Spoyy edpdeld 1588
B2UBLUIUIOT 2IU01I31T Ut AUBIRIONOS S2WNS
-uop buipying, pausiiand 000z AeN Ul pue
1V sadnoeld sped aur yum buikdwod ul
3UlUO suomDESURSL Burdnpue> $assaUISN
10} Rdde Aew yoiym sabus|ieys Jenited
posiubooal sey juawuaaeb uelensny ayl
‘Adde [ (YD) 281 19V saaiioeld apedl sy
se yons uone|sibs| ul punoy} suoisinold uon
-3210.d JAUNSUOD BY} U3y} S|ENPIAIPUI 1UeAS
-2 PA|OAU| SUDRDBSURI 3] 1 “BdUeISU] Jod

‘Ajdde 01 anunuoa §im (Mmo)aq
passnosip sanss| jeuonaipsunl syl o1 123[gns)
ssauisng Bujop pue BUDEIIUOD JO S3|N [ew
-Iou 3y} JeUl S| U3SS 3¢ UBD Jeym ‘UORED
-IJIep 3[gelspisucd sapiaoid W13 3L 3Ium

'GZ pue 7 ssbed uo sjge) sy
Ul pauleluad si suoisinold A 8,10y suoioe
-suel 20410317 3y Jo sishjeue [oad| ybiy v

*BISY }SESUINOS Ul PUR Uolun ueadong
8y} Ul sauuned ayy Apejnoiped ‘uocie|sibe)
UO[IDESURI) 31UCIIS[R JIBYL 104 SISeq 3yl se
Me] [SPON TWYLIONN 2yl pajdope aney
SALUNOD AURW ‘BlRASNY O} UCppE U]

"Bul
-12BJ1U0D J1UDJ}33)2 1o} s9|didund pue saunp
-3o01d [esausb saplactd 11 Jaylel ‘B1SWIWoD
-8 J0 1oadse AIBAs ulsnob o1 pspuslul 10U
s) ‘meT |PPoN TWHLIDNN 34 3| V13 duL

‘spawalbe Jeuyed Bulpes 10} pssu
B AU pue BUDRIUOD DILUOIIIDID D18
-1[i>B] pUe B|qeuS p|nom Uaiym uolesiba) Jo
Bullirely ayy Ul SSLIUNGD I5ISSE O 9RG1 Ul
payeIp sem M (e7 Spo TVHLIDNGY)
BUBLWIIOD UORIS|T UO MPT [SPON 5,MET
Spel] [PUOIBUIBI] U0 UCISSILULIY) SUOREN
panun syl uo paseq Apbre| s wld ayl

"S12BNUOD USNILIM B SB 3[geaniojus A)|eba|

9007 ¥ oN ¥Z |OA ‘Ul3(INg Mme7 suoljesiunuwo)

90 0} A|[eJiucioss padesuell SR
Jo} sopiaodd pue eljedisny Ul suoipoesuel)
JUOID3|2 SUIBAOL (5911011148} puB S31e)s
ul suonejsida| Aq paiouiw s yoiym) (v13)
(YD) 6661 PV suonesue) Juond8(7 3yl

12V suoiIesURIL JIU0I}39|]
s)}oeljuol) dluodjdell

Wawwaaob Jo
SJal} ||B SSOUDER UONELIIOoJU] PUE S3IASS JO)
-29s J1jqnd Jo ASAllp AL pue Bulobuo
B3 2.nSUD 0} SWIe yJomawel d1Ba1ens ay)

‘ABOjOUYDI3) SUOTIEDIUNWILIOD
pue uciewloul pue abpamouy ‘uol
-BUIOJUI JO 2SN aaRsys oYy ybnamy
Apjqissaoce pue uolleiogejo> Anan
-onpotd Joes |gnd ueensny Buisies

pue
‘uonewuoisuesy Agsnpur pue uimolb
Auniponpold 1o} udoped e ose wsl
-sAs uoneaouul seyensny Buidopasp - .

) ‘sa01MuBs |RUBIp

Ul §ouspyuUoD Hoddns pue ‘aimosnins
-BJJUI UOITELLIOIUL SRIRIISNY JO Aujge
-ladosalul pue Alinoss syl buunsus .

‘Alioucda uon.
-BULIOJUL U JO SHyauaq 3y} ul atedpl
-led 0] 5|00] pue syiom}aU ‘saii|igeden
U} SABY SUB[EASNY |jB 18U} Duunsua .

ISMOJ|O) S8
‘Alioucd? UaReWIofUl S,BlBISNY JO JUaw
-doppasp buiobuo 3yl ainsua o) saliloud
A2y anoy saiUSpl jJomawel] J16a1eas a1y

‘(Momawiely d1bayens) 90-+007
Atuouos3 voneuLoiU ey} 10 Yiomalelf

xBajens s,eqeisnty, PpasesjRl  jualuL
-AOD) U}[EIMUOWILIOD 31 007 AINf €1 UO

T BDIBWWOD-d 78 Uo
siseydwa Ay & YHaa BljEJISNY Ul S243WLU0D
-2 Buidopasp 1e pawie spafoid jo sbuel
apim e Buney|oe) Ag eleasny Ul adiow
-wo3-a jo aewdn ayy ul 3jol ofew e sAeid
(VLID0Q) Sy 34} pue Abojouyds] uolew
-IOJU] "SUQIIEDIUNWIWGD JO Jusuedsq sy}
ul ALUOUODT UCIBULIOJ| 3y} J0f DI SYL

uoljeulpio-c0 Buinuuo)

‘sjuswsbuele
20UrUIRADD gZg mau Ayl Jo uonejusLus|dul
BUY L0 MOJ} 01 Aj3Y]| S1om sllyausg d)gnd
19U jeY) paulizElep 300V Yl "S00¢ |unf
7ZZ U0 suonedjunwiwio> gzg o) bBunejal
apod A1ppoe|g |euoieN ayl o) sebueys
U0 UOIIBUILLISISP |eul) SH panss| DDV UL

, .mwmt_EES
paseq-21e1s AQ PRIIPISUOD LN Ul 913
jeyr suonesydads gzg [euondipsuni
pue suopexnads gzg |euoneu pado
-|anap dnoub bupjiom gzg |euolieu ey}
Agaiaym uswabuene ue woly Busue

uonoaJp pue juswabeuew ajenbapeul .

‘elopPIA 1daDxe SB1els ||e ul
Aeunjoa sem sjuswabuele gzg yum
souerduios se Aujgeedlojud paHW e

‘suoined
~IUNLIWOD g7g JB[IWIS JO SWES 3} 10}
SUONDIPSUN[ JUSIBLIP UMDY POISING
1eY3 s[os0jold aBueyaxs UOILRWICHUI
pue suonedypads Jualsylp wold Buy
-SIIE S3DUSISISUCOU| pue SapudPIgaul

:Buipnpul ‘3w 3y 1e sassaooud 1ual
-IN3 3Y} Ul S3PUSDIHBUl paaldiad ssaippe
o1 _umcm_mu_u ate sabueyd ay) uajsuesy sy
[ENUBW pue |1BLUD 2uoydaja) sB LINs $95530
-0Jd |enuBW PIA|CAUL SUOEDIUNWILOD 78
‘pasodozd asam. ssBueyd ayl swi sy 1y

syuaWsbuele
[euoIpsUN| paseq-a1e1s sy bue|dal
Aq suonedijqo jo uonean ay: ybnoay
uoneddiled 0 JUSWSDIOMUS AU .

'uonaalip pue uswabe
-uew Jaleaps apincid pue Apoq Bujusa
-A0b e se 1oe 0} 20pWwWoD dbueyox]
OoReWIoOjU]  UE Jo uonean 3yl e

‘uoadwoD [leiad Jo suchH
-JBSUBL} PUB SIUBLLSINDSI UolewlIoul
3yl uoddns 03 papusaiul swsiueys>aw
pue sjosoyoud Buipniaul sapUS)SISUGIUI
[euonoIpsuUnl ssalppe 01 AJAIE 979 4O
UQTEWUCINE pUE UDNESIpIepURIS Ayl .

‘UDILEULIOLUN B)IS PUE JALUOYSND
JUBAS[RL BYY || 3|pueY 01 gny Duos
5019 474 [BJIUSD M3U B JO UDIHE3ID 3}«

3phpul sabuey> pasod
-0id 3y} JO S2JME3) Y] "SUONEINUNLULIOD
{dzg) sseuisng-o)ssauisng  Bujuleouod
apo3 Aoy feuoneny [y o1 sabueyd
Uo  UonRUILISIBP lBIp S) pajunouue
(DDDVY) UOISSIWLIOD IBWNSUOD pue uoll
-jadwio) ueljensny 3yl 's00z ABIN ZL U0
fHAIDE 13¥JBW-D JUBDda) 0 SdWEXD Ue Sy

‘suon
-J3UUIOD 20BLISIUL BIEP JIUGN2212 D00'LZ O
pacnpal st SIUY “UNpuod |eiued e se Bulpe
P3SN st gny | S5aUp palinbal g Aeul suok)
-23UU0D 30BLVLU| BIBP 2JUOII33JS U1 001
Wa)sAs Yoea 0} Yora Ue Ul "siajielal 00’0l
YHA (23D OUM SIBINIDRINUBW (00°L YUM
[eap siayddns Q'L Buiwnsse ‘s|dutexs
Jo4 suleyd Aiddns apim Alsnpul paiesbatul
Suneals uibag o1 sip1|ddns JiBY) pue sajued
w2 Bupmojie 3jiym ‘swalshs jusulalnsold
pue sajes-a Ajles Ag pa1estd S3PUSDIYS Ayl
nojdxa 01 painbal AjAISUUOD Sinulw Ol
S1NUIL 3y} d|geus syayJew-3 sseuisng Bul
-)JeSURI] 0} piepuE)s [eUbp 3|buls e Bune
-310 saied [je Jo swalshs Juawainoold au)
pue 3jes-3 dy} aesbaiul AjedidAL s1ayleww-3
‘Saul| 1MiBW-3 (Alsnpul-ssoi) |eluozlcy
pue {oipads Agsnpul) |eantea wogq bunow
-odd Jo ssauIsng Byl INOJe UM SIS1ow

9002 ¥ oN ¥Z [OA "URS|ING MET SUOEDIUNLIWOD

[WIY'S5E95
860171 1/91/£0/900Z/5WI0}21-U0-50N0]

“E[PeW-aSIAPE-CI- )Y/ [EUOIEN/SARSU/RE
O qUE MAAAWTEI 18 ‘5007 U4BIA 91

‘DredsH BuiLioyy AsupAs sy ¢, swio)al
uo sdnoif e|pall asIApe 01 DIV, »

, [y

_ "00'C85/355C%0ET08Y81 v¥ .S 0/F08
>._ou.m\coEEOu\_:m..EOu.m>9mc.Cm__mbm:mm.r:.
TARARTTANY 12 'S00Z YaIeN 9L ‘vejensny
2y *,sHu| diysiaumo Jo Aem [pnwes,, o

"1 afied 12 9007

UDIBIA § |, MIMSY [elatietld ueiensny
Syl ', eIP3N U0 3UlM pleH s,ueuo0]),
Ul SLUBWIWOY 935 ‘Bidwiexs 104

6506 =A0D31ERG G =odA[ jdse
"078220D0/0%/593111B/NETLLIOI
APEOMSISAME MMM/ZANIY 18 9007
Aeniqa4 g1 ApioanA ssedmer Ul suoisip
Bunadwod,, 's¥>01I0H 918 B Jaale] ezl
Ag app1ue ay) 995 ‘ayel Aew HDDV Sy 1ey)
yoeoldde ay) 4o sishjeue snoiaid Jod -
"700Z 4200120 ¢ 'weiboid Wy 39V .
[DWop=a)e[dWayg Wop=INzusd0}
v84.000043A952V051¥I6/500d61VLEI5LL
NE LU0 AAE[T0 MMAT-OTTY

SARIIHE/ATIS
12 ‘7007 Udle 87 'oipey jo siusbay pue
US3135 40 suaany Buisg Juiiy JO SaUL
spuemay ,, oyine ayy Ag adiue sul ul
sjesodoud snowald Jo Alewwns 835 4,

jpd

'gog elsdew/siuauiniop/sdeuljap/sealed|
fBuinuedjueldo/neach eqe mmm/idily o
_ Jod

‘2¥S el/sdew/siuswniop/sdewap/seales||
/Butuueld/ue|dal/ne-nob eqe mmm/idlly 4
_ spd

‘20§ el/sdew/siuswniop/sdewyap/seales)|
JBuauedue|doy/ne-aob eqemmm/idiny
- Jadedsmau

pajeposse,, U paIspISUOD ag 03 Joplo Ul
39am 1ad shep 1 1589) 32 paysi|gnd aq o1
‘sBulyy Jaylo Buowe *spasu Jodedsmau

€ ‘'aA0qR palou Sy U 2PIuoIgs
TEIIEIEDUBM/SIA/NE IO EUDA MMM AT o
(WY BaIE/NE WOy Wjabps MAAaNy Jpd
"/t B|/SOEW/SIUSNop/SadeWap/Seales]|
UTUUB[d/ATe[d3]|/NEACD BOE MAW OTTY ¢
TPAd ARG

“A3[G4 [BISUSD)/EPEO[UMDD /IUSIUOD/Ne
"AOD G AMAAMATOTI] 18 AlBlWing 89s ,

61216 Dd=>UZ95C6861 UIVANVIS

0PSO I INIFINDY/NEADD ELLDE MMM
777011 112 2|ge|leAr 3Je YIOMIBN UBL 3L}
U JLUBLUISSAUL 5,1S9AALED OJUl uoizeDisaAUl
40 sulodal sygy aul 4o s31doD ¢

"PIg! '900Z YHEeN I 'vQID %4 ;ummam z
9007 YR 1 .35y

[EUBI Ju1 W BIpaY S, enensny Dultiojey
:abuajteys jeubia syl buneap,, - vaid

0} $SRUPPY SUY 3yl pue ABojouyaa)
UONEWUOLU| ‘SUOIIBIIUNLIWOD 10}
131SIUIA "UBUGOT) UIJISH UOH 3y} Joleuas |

uiqel + 14eqlin JE [asuno)
jenads st poomiabpit usfosed

"1saU2]Ul

YIM PONBME SIB ANSS| SIY) UO suopep

-UBLILLODaL S)YINDY QUYL pUe ‘spuueys
3S3Y] 10) PUBWISP YDNW 3q ||IM 3J3Y)
1Py pa1dadxa sl 1| 'siseq eaie 35Uad)| Ag
P9JE 20UIDI| B UOC PRIed0||e 3g p|noys
Aayy Jaytaym pue ApRiesedss plos oq
PINOYS S[pUUEYD 31 1841aYns SSNISIP 01
pawadxe s Jeded wADY 24yl ‘aduelsul
lo4 “(anioadsiad uonedo|je acusd|| pue
[ED1UL23} B WOIL) paledo|e aq p|noys
LSPPuueyd Bunseoeiep,, 0/ IY1MOY 10}
suondo Pupepisuo> Jaded uoissnosIp
Iayriny e anssi Ajoys |(Im 1 1eyy pajed
-IpUl seY YINDY 24l ‘swliuesw 3yl uj

‘[ebip 01
POLISALUOD SIOUBIPNE UOISIAD[R) uel|el]
-shy Buijleb uo passno) sl 1Byl 9007
bulnp ,ueld ucioy jeubiq, e asesl
[l]AA 31 1BUL PIIEDIpUl SBY JUSWUIBAOL)
31 "1951N0 31 1B palou se pue ‘os|y

¥S§g eyt 01 apew
ag 01 paiinbaJ syuswpuswe jo abued
e g [|m alayl ‘peldope ale anoqe
paulino sjesodoud ayy 4| "padunouue
3¢ 01 papadxs aJe sapjod |eulo)
'Spus pollad UONEINSUOd AUl JalY

{IXON S, 1eym

‘wnuzads siyl sanboe 0} s|ge
B( 10U ||IW SIDISEOPECI] UOISIAD|
lle 01 3aJ) Bunsixe 1eyy Buisodoud
0s{e sl JUBWUIBA0D BY| ‘S33IIBS
uoipdudsgns pue sadlaas Bulised
-MOLleU (JURIU0Y  L3(IgoW 1oL
apew,, Jaylo pue ‘sau)pesy samall
'sadIAIaS 0apIA poys Ba) sadias
H-9AQ se pajjeny Buqg Apudsaid
S9IIAIDS JUSIUOD BJIOW JO SPUIY
auy apnpul pasodosd buipqg saolA
-19S "3IOMISU |BIDIBWLLOD YLINOY &
23| Bulyifue apinoad 01 pasn aq 01
9|qe aq },uom ,wniiads Buised
-e1ep, 31 05 DUB ‘SIDIAIBS UOISIA
-3|31 |EUOIHIPEI} 31| JOD] 1BY3 S22IA

g abed

-19s Jo} pasn Bulaq wnipads syl
1€ 3ulj 3y} Buimelp ||13s sl JUaWLIL
-A0D 2yl ' Jaded uoissnasig ayl Ag
PI1B2IPUI SB IBASMOH ySq BUL JO
9 JNpayds Ul paulysp se Bunsed
-e1ep, O} 3nsst SIUl JO UDIIEISPIS
-uod buluuo> ssbuo| ou s| UaW
-uIsAODy 2y} ‘Ajedlpads tSIDIAISS
J0 sadAl mau Jsylo Joj paledo|e
3q p[nCYs S[PUUBYD 3533 JSUIBUM
BuLaPISUOD MOU S| JUSWILLIBADD
9yl *(vSd 3y O 9 3|Npayds Jspun
s2o1alas Buiiseoeiep 03 Aidde ieys
S3|NJ  JUSIUOD BAIDLISAL Byl 4O
}INsaJ B SE 1Salajul Aljshpul Jo el
B O} SNpP) PSlENIUSAS JSASU SUON
-one 3sayl jng ‘(sem Uyl 3 se)
Aoyiny  SUORIUNLILLGY  ue||
-elisny 9yl Ag poauociene agq o}
pasodoud AjjeulblUo 21am sacUd)|
Biwsuesy Bupseseyeq ¢, Bulised
-elep, |eubip Jo} SpIse 135 aIam
wnoeds 1o s|puueYd ZHIN/ oMY
SE2JE 382U3D|| IS0W Ul ‘(UOISIBAUOD
uoisiaa|ay [eubip 1oy) psuuejd sem
wndads gsg jeubip syl UaYm

{uoispaud
Ypaa paulap aq o3 19A) L1591 159
-1I21U) 21gnd,, e jo uonedidde au)
03 3123[gns ag pINoM SIYl ISASMOH
$3OUBD||  UOKIASISY  |BI2JaWWODD
gSg-ucu JO anss| YL JIPISUOD Aew
WUBWUIAOD Yl 1BYRF S9IEDIPUI
Jaded uoissnasig sul ‘spud wnioy
-BJOUW g7 UOI1I3s 3y} pue (saoqe
pPeloU SB 'YINDV Yl Woly Aeme
31) WIBLULISACD) 341 0} paliajsuell
3lB S9OUBIN| UDISIAB[RY |e1DJaWiuIod
MU 3]E30(|B 0] Suamod ayl aouQ
WS QU Ul BRI Bupsedsmolleu
3U1 UIYLIM ||} S92IAIS U2NS JBYL JO
‘siseq Uopduosgns B uo 3[ge|ieAE
SBDIAIDS UDNS aYewW Ajuo Ady3 1Byl
2NSUS 01 pPapadU 9ABY ySg o3
10 sasodind ay) o) ,30A195 Bul
-1se>peolq,, e se pasuobajed ag o3
K23 s! 1Byl JUSIUOD |ENSIA-OIPNE
apiaoud  Apussasd oym  suossed
1BY} SUBBW SIY] ‘(SIDIAIIS UOISIA
-3[3) |elplawWwWoD 33yl Ag paaas
Apeai|e a1e yo1ym s1axlew asoyl Ul
3l) S3IDIAISS UOISIADSY |BIDISIWIOD
104 BulInD20 Wodf SIYl pajusasld
sey WNUOJeloW ysg 87 UOIaS
a4l 1ngq ‘(vSd 3yl JO Qf uonass
lapuny} $aojAl9s QIped |RI2J2WLI0D
1o} {way 2Yy) Jossadapald s YINDY
ayy Ag panssl ussg Asnoinaud
JABY SDUSDI|  gSg-UON  aunng
SYl Ul 3DIAI9S UOISIAS[S1 [RIDJDWI



Fair Trading Laws in Victoria” held on 13 May
2005 with the speaker being Dr Elizabeth Lanyon
and presentation notes accessible from waww.
consumer.vic.gov.au.

4 Registered under the Telecommunications Actin
May 2005; it can be located at http:/iwww.acif.
org.aufdocuments_and_lists/codes/C620.

5 hitp:/Awvaw.consumer.vic.gov.au/
CA256F2B00224F55/page/Publications-Repor
15+%26+Guidelines?0penDocument&1=80-
Publications—&2=955-Reports+%2 6+ Guideline
s~&3=~,

5 “Preventing unfair terms in consumer contracls

- Preliminary guidelines for suppliers (Novernber
2003), page 4, accessible at http:/wan.
consumer.vic.gov.au/CA256F2800224F55/page/
Publications-Reporis+%26-+-Guidelines?OpenDoc
ument&1=80-Publications—&2 =955-Reporis+%
26-+Guidelines—&3=~.

E-Commerce

7 Director General of Fair Trading v First National
Bank plc [2002] 1 AC 481,

8 According to this decision “good faith” includes
an assessment of the form of a contract. The
relevancy of the presentation of the contract with
respect to what is an unfair term is reflected in
section 163(3) of the FTA which provides that

a consumer document must be easily legible,

a minimum of 10 peint fent generally and

clearly expressed. Section 163(3} is not part of
the unfair contracts provisions but nonetheless

it was introduced as another relevant aspect

in protecting consumers with respact to fair
contractual terms.

? Footnote 7 at [17],

10 Faotnate 7 at [17].

" Footnote 6 at page 17.
12 Fgotnote 6 at page 20.

Developments

Shane Barber and Bridget Edghill review the
current trends and developments in relation
to regulation of e-commerce in Australia.

Introduction

This ariicle briefly canvasses the existing
law regulating e-commerce in Australia and
looks at the current trends and legislative
developments occurring in this field of law,
The article coincides with the new E-Com-
merce guidelines issued in March 2006 by
the Australian Government.

As recently as the late 1990s much of the
law described below was in its embryonic
state, with legislatures and regulatory bad-
ies around the world scrambling to keep up
with emerging technologies for communi-
cation and doing business. While the last 5
years has seen many of the gaps and uncer-
tainties filled and addressed, e-commerce
law is ever evolving to.match the continuing
change in technology.

This article updates activities in Australia
over the last 18 months in 4 areas of law
in particular which relate to e-commerce as
follows: ‘

(a) electronic contracts;
() jurisdiction issues;
{©) cybercrime; and

(d) spam.

Current Trends

In a little over a decade, use of the Internet
has increased significantly.

In 1993 there were about 15 million Internet
users. Ten years later, in 2003, there were
723 million. Six months ago there were 840
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million. Today there are approximately one
billion online users, three times as many as
at the beginning of the decade.

What's significant is the remarkable poten-
tial for still further expansion as aithough
the Internet's global reach is immense, only
about 15% of the world’s population is
online.

On 12 August 2005, The Australian Bureau
of Statistics released its latest /nternet Activ-
ity Survey (IAS). The IAS is a census which
collects details on aspects of Internet access
services provided by internet service pro-
viders (ISPs) in Australia. The IAS contains
results from all identified ISPs operating in
Australia as at 31 March 2005. The next sur-
vey is currently underway.

The |AS identified, amaong other things, the
following:

*  While the total Internet subscribers in
Australia increased during the period
September 2004 to March 2005 by 4%,
growth had slowed following a 10%
increase recorded for the six months to
the end of September 2004.

= The increase in gverall subscriber num-
bers was again driven by growth in
non dial-up subscribers with non dial-
up subscribers representing 30% of
total [niernet subscribers in Australia at
the end of March 2005 compared with
almost 23% at the end of September
2004. ‘

13 Fogtnote 6 at page 14.

' Section 32Y(1) of the Fair Trading Act 1999
(Vic) (FTA).

15 Section 32Y(3) of the FTA.

16 Section 32ZA{1) of the FTA.

17 Section 32ZA{4) of the FTA.

18 Saction 32Y(2) of the FTA.

19 Section 32Z(1) of the FTA.

0 section 322(2) of the FTA.

21 pMedia release dated 14 December 2004 "AAPT
taken to court on mobile phone contracts”
accessible at www.dpc.seek.gov.au,

2 ACIF C520:2005 Consumer Contracts accessible
at www.acif.org-au/documents_and_lists/Codes/
(620 (Code)

2 The Code at 6.2(b)(i). Spacific exceptions can be
found at 6.3.

*  Most of the growth for non dial-up
was in the household subscriber sector
with an increase of 42% in household
non dial-up subscribers from the num-
ber recorded at the end of September
2004,

The platform for e-commerce then, contin-
ues to expand, demanding constant legal
and regulatory attention.

What is E-Commerce?

E-commerce simply refers to use of the
expanding infrastructure referred to above
to conduct business. Electronic communi-
cations networks are no longer limited to
the internet but may include other third
generation technologies typically operated
by mobile felecornmunications companies.

Typically, e-commerce transactions are cat-
egorised in four ways being:

(a) consumer to consumer transactions;
{b} business 1o consumer transactions;
{c) business to business transactions; and

{d) many to many transactions {(e-markets
or mxnrm:@m&. :

In the early 2000s, there was a rapid appre-
ciation of the potential of e-commerce
transactions to create efficiencies for busi-
ness, resulting in a frenzy of activity in all of
the above areas, but particularly in relation
to e-markets. As many anticipated at that
time, there has been a rapid rationalisa-
tion with many e-markets, often promoted
by third parties, simply not getting off the
ground. While many e-markets still exist,
they have not replaced the bilateral transac-
tions referred to in {a) to (c) above to the
extent anticipated.

At the height of the frenzy, third party pro-
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Defamation and Satire -
Drawing the Line

Christina Moloney, in this 2005 CAMLA Essay
Prize winning paper asks, is the line between
fegitimate satire and defamation drawn
in the right place or is satire stifled to an

unacceptable extent?

Introduction

As perhaps “the most impartant form of
public humour”,'satire is fundamenial to
freedom of speech in a democracy, by
making society "examine itself critically
and confront its deficiencies”.? Defama-
tion occurs when material is published
‘which has the effect or tendency of dam-
aging the reputation of another’.?> How-
ever, the current structure of defamation
law, in claim and defence, ignores satire.
Political satire aims to make

"a political opponent look ridiculous,
pricking pomposity, reducing authority
by encouraging laughter, or by remind-
ing readers or audjence of a politician’s
less pleasant aspects” .*

Not only is satire *'clever critigue’, but
also a medium for the public representa-
tion of opposing and dissident voices."®

The limited case law on satire suggests
satirical subjects are either averse to liti-
gation publicity, perhaps perceive the
communication is defensible under ‘fair
comment’,® or may believe the "ordinary,
reasonable person” would not acknowl-
edge a defamatory imputation. Judges
appear reluctant o imbue the ordinary
reasonable person with the ability to
identify satire, thereby stifling otherwise
perhaps legitimate commentary, possi-
bly contributing to the “chill effect” on
the media. Current proposals for uniform
national defamation laws, should include
a specific statutory provision acknowl-
edging satire and its “typically ironic or
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exaggerated message™’.

A Difficult Balance:
Freedom Of Speech And
Protecting Reputation
Freedom of speech enhances autonomy,

promotes truth and enhances democracy
through debate and criticism.® Defama-

tion law represents an inherent tension in
a liberal democracy: balancing individual
autonomy and freedom with the state’s
protective role by reference to communal
standards of expression. While “freedom
of the press is considered a cornerstone
of democracy”® providing space to chal-
lenge powerful institutions, the media
itself “represent concentrated power”,"°
influencing society's opinions and under-
standings. Defamation laws recognise
that democracy is harmed by careless,
malicious, racist, sexist, untrue or com-
mercially-driven reporting.” Without a
bill of rights,'? the Australian Constitu-
tion'? protects individual liberty and free-
dom of speech through our democratic
system of representative, responsible
government.™

By protecting individual dignity, defama-
tion law purports to protect individuals’
integration into community membership
while concurrently defining “the bound-
aries and nature of the general commu-
nity”.'” Post argues defamation law plays
a central role in identifying “rules of
civility"* which govern society.'® Severely
restricting satire via defamation laws
potentially restricts a free flow of ideas
and information so vital to a healthy
democratic society.

Elements of Defamation
What are the imputations?

An imputation is "an act or condition
attributed to a person”'’. Handsley and
Davis argue "defamation law tends to
assume that words published are to be
taken at face value.”’® For example, in
Hanson v Australian Broadcasting Cor-
poration'® (Hanson), Pauline Hanson, ex-
leader of the One Nation political party,
obtained an interlocutory injunction
against further broadeasting of the song
‘Back Door Man’.® Ms Hansan's own
words were cut and pasted into song

Communications Law Bulletin, Vol 24 N° 4 2006

format. The imputations pleaded by Ms
Hanson included that she was a homo-
sexual, prostitute, man or transvestite,
engaged in unnatural sexual praciices
and associated with the Ku Klux Klan.®'
The song is clearly satire:

“lwlhen the language of another is
reproduced in a way that accents its
otherness, the act of report turns or
returns to satire."®

Ambrose J, at first instance, held that

“l can’t imagine anybody... listening to
that production... would not conclude
that Pauline Hanson was... a homosex-
ual and rejoiced in the fact”

It appears, with respect, that there is little
acknowledgment of the mode and cir-
cumstances of publication.?* The cutting
and pasting indicated

“that references to... sexuality, were not
literal, but rather ‘alluding in a satirical
or ironic sense’ to Hanson'’s conserva-
tive political views”.®

Commentators have criticised Hanson
as implying that “ordinary Australian lis-
teners can’t be trusted to pick up sub-
text.”2®

Prior to each broadcast of the Hanson
song, a disclaimer announced the song
“was satirical and not to be taken seri-
ously”.?” Along with the choppy phrases
and “retro-disco backing track”,?® this
constituted the broadcast’'s context,
which is essential to obtaining the pub-
lication’s meanings according to Charlfes-
ton v Newsgroup Newspapers.® Justice
Michael Kirby criticised this as unrealistic
according to people’s ordinary casual or
superficial interaction with media and
that it overlooked defamation law’'s pur-
pose: "to provide redress when reputa-
tions are damaged in fact”.3 Perhaps a
“grab” of this song could have led listen-
ers to perceive that Ms Hanson had con-
sented 1o or participated in the song’s
production.’” However, this highlights
defamation law's inadequate approach
to satire as a genre. As Chesterman
argues, courts - .

a

should recognise that seemingly fac-
tual statements made in a satirical pub-
lication are unlikely to be taken literally
by [audiences]'

Page 7
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Moreover, the CC Code provides specific
examples and rules identifying contract
terms which are likely to be unfair in the
context of the telecommunications indus-

try.
What constitutes an unfair term?

The FTA provisions provide that a term in a
consumer contract will be unfair if:

“contrary to the requirements of good
faith and in all the circumstances, it
causes a significant imbalance in the
parties’ rights and obligations arising
under the contract to the detriment of
the consumer.”

The FTA defines a “consumer contract” to
mean

“an agreement, whether or not in writ-
ing and whether of specific or general
use, to supply goods or services of a
kind ordinarily acquired for personal,
domestic or household use or con-
sumption, for the purposes of the ordi-
nary personal, domestic or household
use or consumption of those goods or
services”

(picking up similar language in the con-
sumer warranties provisions of the Trade
Practices Act).

The elements to be made oui are that:

» the term is contrary to the require-
ments of gocd faith;

= in all the drcustances the pres-

ence of the term causes a significant

- imbalance in rights and obligations
between the parties; and -

*  that imbalance is likely to cause detri-
ment to the consumer.

No definition for "good faith” is given in
the FTA. The guideline released by CAV
" Preventing unfair terms in consumer con-
tracts - Preliminary guidelines for suppliers
{November 2003)"> suggests the following
definition for “good faith™:

A principal of fair and open dealing;
that is "playing fair”, especially when
one parly is in a position of domi-
nance over a consumer who is vul-
nerable relative to that dominance or
power,"®

Unfortunately, this definition does not pro-
vide much practical assistance to suppliers
in understanding what “good faith” means
in the context of section 32W, although it
does suggest that “good faith” is to be
interpreted broadly.

The meaning of “good faith” under the
UK Regulations was clarified by the House
of Lords in the leading case Director Gen-
eral of Fair Trading v First National Bank
plc. 7 The House of Lords considered that
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the requirement of good faith was to be
assessed on the substance and form® of the
agreement;

“The requirement of good faith in this
context fs one of fair and open deal-
ing. Openness requires that the terms
should be expressed fully, dearly and
legibly, containing no concealed pit-
falls or traps. Appropriate prominence
should be given to terms which might
operate disadvantageously to the cus-
tomer. Fair dealing requires that a sup-
plier should not whether deliberately
or unconsciously, take advantage of
the consumer’s necessity, indigence,
lack of experience, unfamifiarity with
the subject matter of the contract,
weak bargaining position or any other
factor listed in or analogous to those
listed in...the regulations.”® ‘

As to the element of section 32W that the
term “causes a significant imbalance in the
party’s rights and obligations arising under
the contract to the detriment of the con-
sumer”, this expression was commented
on in a UK decision applying the former
version of the UK Regulations:

" The requirement of significant imbal-
ance is met if a term is so weighted
in favour of the supplier as to tilt the
parties’ rights and obligations under
the contract significantly in his favour,
This may be by the granting to the
supplier of @ beneficial option or dis-
cretion or power, or by the imposing
on the consumer of a disadvanta-
geous burden or risk or duty."'°

Section 32X of the FTA sets out a non-
exhaustive list of matters that a tribunal
may have regard to in determining if a
term is unfair. The tribunal may consider
the context of the contract (in particular,
whether or not a term was individually
negotiated) and the object or effect of the
term itself. In relation to the latter, section
32X identifies terms which have the object
or effect of:

*  not giving reciprocal rights or obliga-
tions between the parties. For exam-
ple "this contract is not subject to
cancellation by the customer ... the
company reserves the right to cancel
or refuse acceptance of any order at
any time by refunding alf monies paid
less an administrative charge","

* ot giving the consumer the right of
response in circumstances where the
supplier may exercise some discretion
on how it fulfils its obligations under
the contract. For example "any dispute
or difference which may arise in regard
to the interpretation of the rules shall
be determined by the management,
whose decision shall be final’:'? or

* winds back the consumers' right to

hold the suppiier liable under the con-
tract. For example "times quoted are
estimated times only and shall not
be binding on the company and the
company shall not accept any loss or
fiability whatsoever arising out of any
failure to adhere to the times and
dates quoted and nor shall any failure
be deemed to be a breach of this con-
tract".?

If a term of a contract is in breach of the
unfair contracts provisions then that term
will be void." If the contract can continue
although the unfair term is excluded then
the contract will still bind the parties.’™ In
other words, a supplier may be contractu-
ally bound to continue supplying its goods
or services without the benefit of the
excluded term.

Furthermare, the provisions give the Direc-
tor of CAV the power to apply to VCAT
for an injunction against a supplier who
uses or recommends the use of an unfair
term.'® The injunction can cover not just
that specific term but apply to stop the use
by the supplier of any similar term or term
which has the effect of the unfair term."”
Section 327 creates a number of offences,
although these offences only refate to use
of ierms which have been prescribed as
unfair by regulation.

Relevancy to Standard
Form Contracts

In addition to the general prohibition
against unfair terms in consumer contracts,
the unfair contracts provisions deal spe-
cifically with the use of “prescribed unfair
terms” (terms identified in regulations
under the FTA as unfair) in standard form
contracts.

A “standard form contract” is defined in
the unfair contracts provisions to mean a
consumer contract which is intended to be
used for “general use in a particular indus-
try, whether or not the contract differs from
other contracts used in that industry”.

A prescribed unfair term in a standard
form contract is void.'® The Director of
CAV has the power io apply to VCAT for
an injunction against a supplier who uses
or recommends the use of a prescribed
unfair term.'® Moreover, it is an offence for
a person to attempt 1o enforce a prescribed
unfair term in a standard form contract
irrespective of whether the term became a
prescribed term before or after the contract
was entered into.*

At present, no terms have been “pre-
scribed”, However, given the serious consa-
quences of using such a term in a standard
form contract, suppliers would do well to
monitor developments in this area.

Communications Law Bulletin, Vol 24 N° 4 2006

constitutional referends or that
could throw light on the perfor-
mance of Ministers of State and the
conduct of the executive branch of
government... ”

Political speech has thus far been inter-
preted widely. % Yet Lange emphasised
that ‘the freedom of communication...
the Constitution protects is not absolute.
It is limited to what is necessary for the
effective operation of that system of rep-
resentative and responsible government
provided for by the Constitution’.®

Lange imposed a further requirermnent: the
defendant’s conduct in publishing the
material must have been reasonable.®®
In considering reasonableness, courts
recognise the media’s inherent power for
good and ill,%" therefore aiming to deter
what courts have described as ‘slipshod’
journalism.® This presumably includes
misrepresentation of facts and lack of
context, as in Popovic. "Reasonable-
ness” requires the defendant to: believe
the imputation was true, take steps to
verify the truth of the imputation, seek
a response from the plaintiff and publish
this if feasible.?® In Popovic,”® Winneke
AC) and Warren ) acknowledged that
satisfying reasonableness will depend on
alt the circumstances, the nature of the
publication and the published matter.
The reasonableness factors above seem
particularly restrictive of political satire
and seeming to protect only ‘sober, dis-
passionate dissemination of evidence of
impropriety” by a political figure.

A conservative interpretation of a satirical
publication is unlikely to be protected.
Chesterman argues that the courts’
unwillingness to grant the defence in the
Hanson and Brander’? (on first appeal)
does not conform to ‘the spirit of the
implied freedom of political communica-
tion, so as to specifically provide greater
freedom for political satire’.” Brander
concerned a satirical article on a politician
in South Australia. On appeal, the impu-
tations of effeminacy and homosexuality
were held not to he defamatory in the
context of the entire article. However, the
imputations that Brander did not hold
his political beliefs sincerely, did not hold
credible views on immigration or was
motivated by juvenile attention-seeking
were upheld. They were ultimately not
deemed defamatory as the defendants
had sought to verify their truth and
had reasonable grounds for believing
they were irue.” The Full Court of the
Court of Appeal upheld the defence of
extended qualified privilege, adopting a

PLEASE EXPLAINZ

e

more relaxed approach to the defence
requirements, in order to reach the most
appropriate overall result.”s However, this
appreach lacks sufficient certainty.

England offers greater protection to sat-
ire: qualified privilege has been extended
to communications concerning matters of
“public concern”, notjust political discus-
sion. Whereas Lange was guided strictly
by the Constitution, English decisions
take a wider frame of reference includ-
ing 'freedom of expression’ provisions
in international treaties and the media's
fundamental role in communicating mat-
ters of public interest.”® This approach
recognises that every issue which reso-
nates with the public is ‘potentially rel-
evant to democratic self-governance, and
hence potentially of public concern””
Distinguishing political from non-paliti-
cal is not "neutral” or “value free"?® and
will result in divergence of opinion,” as
demonstrated in Popovic where three
judges differed as to what they consid-
ered ‘political’. This makes the state of
the common law in Australia unclear,
especially for those publishing satire on
issues of public concern or current affairs

Communications Law Bulletin, Vol 24 N° 4 2006

which may be indirectly political. This
uncertainty may translate into an over-
cautious approach by publishers, thereby
stifling legitimate criticism_and debate.
Both Queensland and Tasmania provide a
defence for publications concerning sub-
jects of public interest, where discussion
is for the public benefit.?® The national
legislation might adopt this provision to
provide greater certainty.

Conclusion

The ubiquitous nature of the Australian
media necessitates protection of people’s
reputation because of the media’s pow-
erful discourse-shaping role. Further-
more, everyone, regardless of occupation
or social status, is éntitled to preservation
of their reputation. However, freedom of
speech implies protection of diverse opin-
ions and open discourse on matters of
public concern. Currently, the defamation
action and defences fail to protect this by
ignoring satire. The national defamation
legislation should provide specifically for
satire in the action by imbuing the ordi-
nary person with a broader capacity to
interpret this genre. This protects diver-
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who does not intend to interfere
with the administration of justice
would be liable for contempt only if
the publisher can be shown to have
acted recklessly. This would balance
the public interest in the administra-
tion of justice and the public inter-
est in freedom of speech and make
refevant the publisher’s motive for
publishing the material."*®

Another of the recommendations of DP
43 was to widen the scope for defences
to sub judice contempt - the Commission
proposes that where it can be shown that
no one was at fault, there should be no
liability for sub judice contempt.®

PROPOSAL 7

Legisiation should provide that it is
a defence to a charge of sub judice
contempt, proven on the balance
of probabilities, that the- person
or organisation charged with con-
tempt:

(a) didnotknow afact that caused
the publication to breach the
sub judice rule; and

(b) before the publication was
made, took all reasonable
steps to ascertain any fact that
would cause the publication
to breach the sub judice rule.

DP 43 goes further to list a number of pos-
sible defences to a charge of sub judice
contempt.

PROPOSAL 8

Legislation should provide that it is
a defence to a charge of sub judice
contempt if the accused can show,
on the balance of probabilities:

{a) that fit, as well as any person
for whose conduct in the mat-
ter-jt is responsible, had no
control of the content of the
publication which contains the
offending material; and

(b) either:

(i) at the time of the publication,
they did not know (having
taken all reasonable care) that
it contained such matter and
had no reason to suspect that
it was likely to do so;

or

(i) they became aware of such
material before publication
and on becoming so aware,
took such steps as were rea-
sonably available to them

Page 18

to endeavour to prevent the
material  from being pub-
lished.

Necessity of codification

Codification of these changes would he
a key step towards remedying the cur-
rent uncertainty in Australian sub judice
law. | would recommend that such codi-
fication take place in across all Australian
states and territories, through a process
of “alignment” of the laws in each state.
Although DP 43 did not support full codifi-
cation of the sub judice rule in New South
Wales*®® {which it believed would lead to
confusion and variance with other Austra-
lian jurisdictions), the focus of this paper is
the Australian law of sub judice contempt
in Australia as a whole. | believe that codi-
fication is necessary due to the significant
pervasiveness of media publications today,
and their ability to cross state boundar-
ies.*! Given the significant interaction and
interdependence of the Australian media,
| believe it is a less than desirable outcome
for state laws on sub judice contempt to
be at variance with other jurisdictions.*

Such a process would accord with the
recommendations of the Australian Law
Reform Commission’s 1987 report, which
recommended that Australia’s law of con-
tempt should be in statutory form.® It is
true that the 1987 ALRC report dealt with
Australian contempt [aw as a whole, but |
believe that its recommendation for codi-
fication is valid.

Sally Walker explains that:

"Owing to constitutional limitations
on the Commonwealth Parflament’s
legistative power ... the common law
regarding unintentional sub judice
contempt would continue to apply in
respect of proceedings conducted by
the High Court and, unless the State
and Territory legisfatures enacted
mirror legislation, the common law
would continue to apply in respect of
proceedings conducted by state and
territory courts. The lack of unifor-
mity which would result fif mirroring
legisiation was not enacted] would
only add to the uncertainty in this
area."

The uncertainty resulting from lack of
uniformity has been recognised by DP
43%, which also recognised that any such
reform has to come about through the
co-operative efforts of state and territory
legistatures.®® In my opinion, the present
challenge is for Australian law-makers to
recognise that the present Australian law
of sub judice contempt has a number of
significant flaws, and take a co-operative

approach towards implementing laws
based upon the recommendations dis-
cussed in this paper.

Conclusion

The law of sub judice contempt is intended
to serve an important purpose, balancing
the right to a fair trial with the right to free
and open communication, but at present
in Australia, it does not achieve this pur-
pose in a systematic and consistent man-
ner. There is still considerable uncertainty
on when a publication will be in contempt
of court, and when it can be excused from
being so on the grounds of protecting a
public interest. Furthermore, publishers
can be found to be in contempt of this
haphazard rule even if they were not
aware of its operation, or even if they took
reasonable steps to control publication.

The media is essentially a reactive, news-
driven, time sensitive organisation where
material published can often offend dif-
ferent interests, including the interest in
preventing prejudice 1o legal proceedings.
The only effective way o prevent this
from occurring in the majority of cases is
to have carefully formulated laws that bal-
ance both the interest in maintaining the
right to a fair and unprejudiced trial with
the interest to free and open communica-
tion.

The reforms proposed by DP 43, and
other publications discussed in this paper,
are a promising way of achieving certainty
and consistency in the law of sub judice
contempt in Australia. This would in turn
result in an environment where the media
can publish with the knowledge and con-
fidence that they will not be likely to be
found in contempt of court, and as a
result, avoid the prospect of costly and
time-consuming litigation. The challenge
is for law-makers to put these recommen-
dations into practice.

Robin Bowley is a student at the
University of Sydney.

' For the purposes of this paper, the terms
“publication” and “publish” will be construed
broadly to include both written material in
newspapers etc, and spoken transmissions on
radio and televisicn

2 5. Walker Media Law: Commentary and
Materials (2000), p. 528. Cited in F. Robinson
""No, No! Sentence First | Verdict Afterwards”:
Freedom of the Press and Contempt by
Publication in Attorney-General for the State of
New South Wales v X (2001) 23 Sydney Law
Review 261 at 262

3 fames v Robinson {1963) 109 CLR 593, Guif
Aviation Authority v Austrafian Broadcasting
Corporation (1995) 39 NSWLR 540. Cited in

F. Robinson “"No, No! Sentence First T Verdict
Afterwards”: Freedom of the Press and Contempt
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Digital Dilemma

Dana Stewart, in this paper which received an
honourable mention in the 2005 CAMLA Essay
Prize, analyses the uptake of Digital Television

in Australia.

Introduction

The legislative framework developed to
manage the switch to digital television in
Australia has not yet enabled the realisation
of this technological advancement’s poten-
tial and impaortance. A number of aspects
of the framework have been criticised, and
the slow uptake of digital television by con-
sumers to date reinforcesthese arguments.
It is questionable as to whether the policy
and legislative decisions taken with a view
to implementing this significant develop-
ment have ensured Australia is ‘on track to
a new era in broadcasting’.

The benefits of digital
technology

The above statement, made by the Pro-
ductivity Commission in its Broadcasting
Inquiry Report in 2000, is a bold claim as
to the significance of the switch to digital
terrestrial television broadcasting (DTTB).
However, there would be few who would
disagree.

" Digital television is superior to analog
transmission. The improved technical
guality of the digital television signal
alfows for the broadcast of clearer,
sharper pictures without the inferfer-
ence and ghosting fo which analog
transmission is prone.”’

Because digital signals are compressed, the
same amount of spectrum bandwidth can
be used to deliver multiple standard defi-
nition (SDTV) programs simultaneously,
or a high definition television (HDTV} pro-
gram.? Wide screen, cinema-quality pro-
grams with surround sound, and diversity
of product (such as an increased number
of programs streams, interactive services
and enhanced programming) are all fea-
tures which can potentially be enjoyed
by consumers when they purchase a new
digital television or set top box.? The tech-
nology allows the broadcasting industry
to produce programs more efficiently, and
potentially derive new revenue sireams
resulting from additional services being
provided with residual spectrum capacity,
and a convergence of television and other
communications services could be possible
because of the ability to access and trans-

mit digital data.* Alsa, the more efficient
use of the radiofrequency spectrum could
allow the government to increase revenue
raised from its allocation.?

Initiating the adoption
of digital television in
Australia

The Government announced on 24
March 1998 that the new digital technol-
ogy should be used primarily to enhance
ihe standard of existing commercial and
national broadcasting services.® The legisla-
tive hasis for the scheme was provided in
the Television Broadcasting Services (Digital
Conversion} Act 1998 (Cth) (Act). This Act
contained amendments to the Broadcast-
ing Services Act 1992 {Cth) (BSA) (which
sets out the ownership and programming
conditions for broadcasting licences) and
the Radiocommunications Act 1992 (Cth)
{which regulates spectrum usage and
licensing of transmitting apparatus). A new
Schedule 4 was inserted into the BSA to
establish a basic framework {or the intro-
duction of DTTB,

“including the allocation of spectrum,
dates for commencement of digital
broadcasting, periods for simulcast-
ing and so forth”?

Subsequent amendments to this Schedule
were made hy the Broadcasting Services
Amendment (Digital Television and Data-
casting) Act 2000 {Cth) Tollowing a num-
ber of reviews concerning certain aspects
of the scheme.

In the Explanatory Memorandum to the
Television Broadcasting Services (Digital
Conversion) Biff 1998, the Government
acknowledged:

" The introduction of DTTB poses reg-
ulatory chaflenges for Government
given the dynamic nature of DTTB
developments internationally and the
need to allocate broadcasting service
bands spectrum for its introduction in
Australia. It is important for the Gov-
ernment to put in place a framework
that provides clear ground rules to
all participants and ensures that the

Communications Law Bulletin, Vol 24 N° 4 2006

community benefits from the oppor-
tunities presented by the development
and application of this technology.”®

Key issues considered in this initiative
included: how DTTB should be used, how
much control should be left with the mar-
ket and what must be regulated by govern-
ment.? :

The stated objectives for the introduction
of DTTB were:

* toimprove the technical quality of the
Australian television system in line with
international technology advances;

*  to allow for a smaoth transition from
analog to digital television broadcast-
ing and transmission with minimal
disruption to consumers;

¢ to maximise the use of existing trans-
mission infrastructure;

* to introduce DTTB services within a
fimetable to ensure that Australia
does not fall significantly behind the
rest of the world;

s toincrease viewer choice and diversity
of product;

*  toseek competitive neutrality between
the commercial and national television
broadcasting sector, the pay TV sector
and other communications sectors,

* 1o provide an appropriate return to
the Commonwealth for the use of
television spectrum;

* 1o achieve spectrum efficiency gains to
enable new services to be introduced;

* to encourage the use of television
spectrum to provide a range of new
information/data services;

*+ 1o lake into account the rapidly
changing commercial and technologi-
cal environment; )

¢ to protect the interests of consumers
in regional areas; and

¢ to retain free-to-air analog television
services for a period of time to ensure
that the interests of consumers are
protected.'®

The legislative framework
for digital broadcasting

The new Schedule 4 inserted in the BSA
contains a simplified outline of the legisla-
tive framework for DTTB. It states:

Page 11
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High Court has only provided limited
examples of what issues may tilt the
scales in favour of the public inter
est defence, namely a ‘major consti-
tutional crisis” or ‘imminent threat
of nuclear disaster’'* Conseguently,
media organisations are left in a sftu-
ation of uncertainty because they are
unable to gauge when a court may
deem a particular topic to be of suf-
ficient public interest to escape a
charge of contempt.”'*

Nature of the media industry

The “uncertainty” that Robinson refers to
above is undesirablél for the media, the
courts and the community in general. It
must be remembered that the media is a
time sensitive organisation, which survives
on publicizing “newsworthy” occurrences,
and as most media organisations are run
to make a profit, there will frequently be
considerable pressure on media staff to
find and publicise such occurrences.'
Many staff within media organisations are
not legally trained's, and without the aid
of expert legal advice may not be equipped
to understand the presently complicated
and haphazard Australian law of sub
judice contempt.

Litigation resulting from avoidable con-
tempt situations can be costly and time-
consuming, and is therefore best avoided
through making sub judice law clearer,
more consistent and hetter understood by
lawyers and lay pecple alike.

The most recent NSW decision on sub
judice contempt - Atforney-General for
the State of New South Wales v X' (2000)"7
has not finally resolved the uncertainty of
what should constitute a matter of “sub-
stantial public interest”, although the
majority judgment is indicative of a more
even balance between the right to free
speech and the right to a fair trial.'®

However, Felicity Robinsen concludes that
‘despiie the renewed scope for freedom
of speech [resulting from this decision],
the media must still be extremely cau-
tious when publishing material, especially
since there are limited guidelines’ as to
what subject matter courts will deem to
be of “sufficient public interest” to escape
& charge of contempt.’” The uncertainty
inherent in the Australian law of sub
judice contempt has lead Professor David
Flint to contend that:

“ The assumption that a jury, properly
instructed, remains more susceptible
than judges or lawyers to media
-reporting is unjustified today I if ever
it was. However, it is not suggested
we [disregard sub judice contempt
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and] introduce “trial by media” just
reform of the law of contempt."'

It is to this question of reforming the law
of sub judice contempt that the paper will
now turn.

The Case for Law Reform

There is need for greater certainty and bal-
ance in the Australian law of sub judice
contempt. Since 1980, there have been
more than 20 cases where allegedly preju-
dicial material has been published which
has necessitated the discharge of the jury
after it has been empanelled.?

DP 43 and other publications both in Aus-
tralia and overseas, while recommending
that the sub judice rule be retained®?, have
proposed a number of solutions, which
are examined below. The following discus-
sion focuses on three main issues, namely

»  what constitutes a matter of “sub-
stantial public interest”

+  what factors will determine when a
publication is in breach of the sub
judice rule, focusing on the recom-
mendation to change the test from
a "tendency to prejudice” to depend
on a “substantial risk of prejudice”

« the necessity for there to be fault
liability, and defences that should be
available to publishers charged with
sub judice contempt

What constitutes a matter of
“substantial public interest”

As noted above, Australian common law
to date fails to offer useful guidance on
what may constitute a matter of “signifi-
cant public interest”; the two examples
referred to by Mason U in Hinch (1987)
offer little effective guidance. Sally Walker
notes that:

" Hinch goes some way towards rem-
edying [the defects in sub judice faw]
but it creates its own uncertainty as
it leaves it open to the courts in each
case to weigh the competing claims
of freedom of speech and the admin-
istration of justice. This must create
uncertainty in the minds of publish-
ers, who will react efther by ignoring
the law or engaging in over-cautious
self-censorship.”*

Furthermore, in-this situation there is obvi-
ously considerable discretion on whether
to institute contempt proceedings. Walker
explains:

" Relying on prosecutorial discretion is
not conducive to darity or certainty;
publishers should be able to know in

advance whether they will be pros-
ecuted. Furthermore, the more gen-
eral reliance placed on the exercise of
‘prosecutorial discretion, the greater
the likelihood of complaints of selec-
tive prosecution.”®

Better guidance is therefore needed. DP 43
attempts to remedy this void by providing
some guidance on the practical meaning
of the term “substantial public interest”.

PROPOSAL 20

Legislation should provide for a
defence to a charge of sub judice
contempt on the basis that the pub-
lication the subject of the charge was
reasonably necessary or desirable to
facilitate the arrest of a person, to
protect the safety of a person or of
the public, or to facilitate investiga-
tions into an alleged criminal offence.
The burden of proving this should be
on the defendant in contempt pro-
ceedings, to prove on the balance of
probabilities.

It appears that this proposal would pro-
vide far more effective guidance than the
present common law does, and ought to
be adopted.

How a pubklication will offend

the sub judice rule: replacing the
“tendency to prejudice” requirement
with “substantial risk of prejudice”

As noted above, the present common law
test of whether a publication will offend
the sub judice rule is expressed quite gen-
erally in terms of “tendency to prejudice”
the proceedings: Hinch {(1987)%. DP 43
recommends that the present commeon
law test clarify and narrow the test for
sub judice liability in order to depend on a
“substantial risk of prejudice”, rather than
the majority test of “tendency to preju-
dice” as held in Hinch.? As noted above,
Mason CJ preferred this test, but he was
in the minaority.

DP 43 argues that re-formulating the test
for when a publication would offend the
sub judice rule:

“ ... would raise the threshold of
liability, thereby widening the scope
of material which can be published
without being in contempt. It can be
argued that this tipping of the scales
in favour of freedom of speech alfows
for the counterbalance provided by
applying the rule fto circumstances in
which there is some danger of preju-
dice. On this basis, retention of the
sub judice rule to apply to influence
on witnesses can be justified.”?®

Communications Law Bulletin, Vol 24 N° 4 2006

ond, there were concerns about
whether the model would be attrac-
tive to consumers.'®

The consumer resistance experienced has
been blamed on the ‘irrelevant’® product
that results from the legislative framework,
Perhaps a greater emphasis on enabling
the spectrum efficiencies to enhance con-
tent and consumer choice would have
generated a more attractive product than
has tying up spectrum with the mandate
of HDTV and restricting the use of features
such as multi-channelling and program
enhancements. The Produciivity Commis-
sion, in a report largely ignored by the Gov-
ernment, expressed:

“While the Government's objective
of ensuring a ‘smooth transition” to
digital broadcasting Is important,
excessive regulation of the format or
content of new digftal services jeop-
ardizes the achievement of any sort
of transition, deprives consumers of
major benefits of digital television,
and will also constrain the develop-
ment of new services by Australian
companies in this dynamic and fast
growing industry. A liberal approach
to regulating the new medium will be
essential to a successful conversion
process. 7

In May 2005, Digital Broadcasting Aus-
tralia estimated that approximately 12
per cent of households in areas where all
digital services are available owned digital
receivers and take-up across all television
households was around 10 per cent.?®

“The retail sales tracker GIK Austra-
lia says that while sales of digital set
boxes are growing, the 320,000 sold
in the year to August equated to only
20 per cent of the 1.55 miflion tefevi-
sion sets sold. "™

Other research has highlighted that digital
felevision is poorly understood. “Forty-six
per cent of the non-adopters did not know
whether they could receive it and 40 per
cent did not know that analog transmis-
sion would be completely replaced.”#

Because of the slow take-up, it is likely
that the analog switch off date will occur
later than initially predicted. While this
was indicated in an Issues Paper released
in Septermber 2005 by the Department of
Communications, Informaticn Technology
and the Arts (DCITA), it was also stated
that setting a firm switchover date may,
of itself, be an effective way of increasing
digital take-up.#! The Australian legislation
currently sets a switch-off target date that
can be modified.* A firm date would pro-
vide greater certainty and justification for
all players to further their preparation for a
digital-only television transmission. For the

WHAT 15 THAT PIXELATION?

MOMENTARY SIGNAL
INTER FERANCE SIiR

AND WHAT MYsSIC viDeo 15 ON
THE SCREEN AT THE MOMENT?

“GHOST 1 THE MACHINE®

sake of comparison, the US has legislated a
criteria-based switchover of January 2006
it 85% of homes are able to receive all local
station broadcasts in digital,*® (although
the US Senate has recently drafted a hill
mandating digital-only signals by 7 April
2009).* In the UK, Ofcom has issued digi-
tal replacement licences to the free to air
commercial broadcasters which commit
them to an analog switch-off by the end
of 2012.%

Senator Coonan has admitied that Ausira-
iia needs a Digital Action Plan to drive digi-
tal take-up and a plan for the transition to
the point where Australia will be ready to
end the expensive simulcast period.

“In addition to dfrect measures to
stimulate and encourage take up
of digital services, - there may also
be technical or other barriers that
need to be addressed, that act as a
disincentive for consumers to make
the change, or which diminish their
experience of digital tefevision” *¢

Ideas for Improvement

Different suggestions {based on overseas
experience) to drive digital take-up were

Communications Law Bulletin, Vol 24 N° 4 2006

presented in DCITA's September lssues
Paper. These included:

* implementing incentives for broad-
casters to expedite conversion {(such
as a licence tax on analog spectrum};

+ allowing for a range of new digital
services to attract viewers who do not
value the picture quality of HDTV as
enough incentive to convert;

*  mandating digital tuners beintegrated
into all newly manufactured TV sets;

*  requiring more detailed labeling on
television reception equipment to
indicate that after a certain date the
television will not be able to receive
broadcast programming unless con-
nected to converter equipment;

«  providing more consumer informa-
tion and support;

¢  subsidising the price of digital receiv-
ers; . :

. Eos&.s@ for the conversion of mul-
tiple sets in a household;

¢ addressing reception difficulty issues
for residents of multiple-unit dwell-
ings; _
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