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RECENT MAJOR BROADCASTING AMENDMENTS
PASSED BY FEDERAL PARLIAMENT

Two major broadcasting bills were
among eight communications bills pass-
ed by the Commonwealth Parliament dur-
ing a legislative feeding fremnzy in
the dying hours of the current ses-—
sion. They received Royal Assent on 5
June, 1987.

The main amendments to the Broad-
casting Act fall intc two broad cate-
gories:

e Implementation of "equalisation”;

o New ownership and contrel limits.
Equalisation

The broad thrust of the "equalis-

ation" policy is already well-known,

as the amendments epacted followed the

Forward Development Unit Report omn
Future Directions for Commercial Tele-

~
1r 2

vision in June 1985, the Minister's
major announcement on 20 May, 1986,
and finally the Richardson Committee
Report im March 1987. 1In summary, the
equalisation policy is intended to
provide three competitive commercial
television services in regional areas
as soon as practicable, in larger and
more viable markets.

Section 16 of the Broadcasting
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- MEDIA OWNERSHIP AND NETWORKING
IN AUSTRALIA
Cenference held by ACLA

at Menzies Hotel, Sydney,
10 April 1987.

Selected papers in this issue from
the conference:

The Future of Regional Commercial
Television Following Equalisation and
the Implementation of the Proposed New
Media Ownership Rules .....ovceveeas 3

Mediaz Ownership and Control Policy in
Australia ..eeeieecncrncacnnannarana 7

Life After the FDU Television and FDU
Radic Reports (Part 1} ........ seea 13

The Trade Practices Commission and Its
Appreocach to the Recent Mergers in the
Media c..ivivnncvennnnns O

Other features in this issue:

Amendment Act, 1987 inserts a new Part
I11C into the Broadcasting Act, which:

. requires the Minister to prepare
and publish the Equalisation of

Regional Commercial Television

Indicative Plan (85943, 94E); the
Indicarive Plan sets out the
basic elements of the equalisa-
tion scheme, including approved
markets (s94C), aggregation areas
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for each licensee (s94D), licenc-
es eligible for consolidation
etc;

- provides for licensees to elect
for immediate aggregation, or
provide multi~channel services
("MCSs™) first (s94G); if two
licensees in an approved market
elect for immediate aggregation,
then all three licensees must
proceed down that path (s94H);

« requires licensees to submit
implementation plans to the
Minister (ss94K-94L); the imple-
mentation plan sets the timetable
for equalisation and provides a
measure of progress;

« provides additional provisions
covering the processes of aggre-~
gation, licence consolidation and
the grant etc of MCS permits
(s5948-942ZD); special provisions
apply to Tasmania, where there
will be two state-wide services
(ss942F-94ZH).

Ownership and Control

The Broadcasting (Ownership and

- a compercial radio licence that
has an area of monopoly within
the service area of the com-
mercial television licence; o:

- a newspaper that is associated
with the service area of the
commercial television licence.

The Australian Broadcasting Tri-
bunal must keep a Register of Associ-
ated Newspapers (s91AAE). A newspaper

Control) Act, 1987 has two main pur-
poses:

. to replace the “two-station rule”
with a "60%Z reach rule” based on
the population of Australia and
the service area population of
each commercial television serv-
ice area (s92); in sumpary, a
person may have prescribed inter-
est in any number of licences
serving a combined population no
greater than 60% of the Austral-
iap population - in practice this
allows licences to be held in,
for example, Sydney, Melbourne,
Brisbane and Perth;

. to provide limits on cross-media
interests within the service area
of a commercial television lic-
ence (s92FAB); these limits pro-
hibit the holder of a prescribed
interest in a commercial tele-
vigion licence from having also a
prescribed interest in;
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is associated with a commercial tele-
vision service area if it 1is in
English, is published at least four
days each week, is sold as a news-
paper, and has not less than 50% of
its circulation in the service area
(see definition in s91}.

All these ownership rules apply
broadly to interests acquired on or
afcter 28 November, 1986 (the day after
the Minister's announcement that the
law was to be changed) but earlier
interests are “"grandfathered”. How-
ever, the transitional provisions in
the amending Act are complex and need
careful study by any practitioner
assessing the scope of the new laws.

No significant changes are made to the
ownership rules for commercial radio
(except in cross-ownership with tele-
vision}, or in the basic tracing pro-
visions or share transaction approval
regime. These are to be dealt with in
future legislation at a later date.

Leo Grey
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THE FUTURE OF REGIONAL COMMERCIAL
TELEVISION FOLLOWING EQUALISATION AND
THE IMPLEMENTATION OF THE PROPOSED
NEW MEDIA OWNERSHIP RULES

Introduction

The purpose of this paper is to
outline some perceptions of the chang-
es that will occur in the regional
sector of the commercial television
industry if the Federal Government is
able to implement its equalisation
policies and its proposed new media
ownership rules.

It is important that I emphasise
that the views expressed in this paper
do not necessarily represent the views
of the regional television industry as
a whole. The Broadcasting Amendment
Bill, 1986 ("the Bill") and the pro-
posed media ownership legislatiom, if
passed by the Senate, will impact on
individual licensees in widely varying
ways. It is for this reason that
regional 1licensees Thave differing
views on how equalisation should be

achieved and the timetable for the

introduction of the additional servic-
es.

The Bill gives licensees two op-
tions by which they may proceed to
equalisation. One 1is wvia multi-
channel services ("MCS") leading to
the eventual aggregation of existing
markets, whilst the other is direct
aggregation. I use the word “option™
with some reservation because the
"one-in-all-in"™ rule, combined with
the other deterrents against choosing
the MCS path to equalisation that are
contained in the legislation, means
that in real terms equalisation will
be achieved by direct aggregation in
all of the markets that are affected
by this legislatiomn.

The majority of regional licens-
ees would like to see the Bill rejec-
ted by the Senate but there is also a
significant minority that support
passage of the legislation. Those
that want the Bill rejected fall iato
two groups. The first group comprises
those licensees that support the
principle of equalisation but want a
genuine choice between MCS and direct
aggregation. They want a wmajority

rule to apply and removal of some of
the other deterrents, such as the con-
tinued application of the two station
rule in markets where MCS is adopted
as an interim step to aggregation.
The second group comprises those
licensees who disagree that there is a
need for three services in regional
areas. They would prefer to go back
to the o©ld supplementary 1licence
scheme and have each regional operator
provide two services by taking pro-
grams from each of the three networks.

Those licensees that support
direct aggregation make up a third
group, and they do so because in their
particular markets they will be less
disadvantaged by proceeding directly
to aggregation, than moving through an
interim MCS phase.

It would be appropriate for me to
tell you where my company stands on
these issues so that you can take our
position into account when considering
the views expressed in this paper. My
company's position does mnot fall into
any of the three groups that I have
mentioned.

Whilst we share many of the con-
cerns that have been expressed - by
those licensees that oppose passage of
the Bill, we believe that the best
interests of regional viewers would be
served by the early passage of this
legislation.

I will explain our reasons for
adopting that position.

Developaents in Recent Years

Since 1979, various proposals for
the provision of additional commercial
television services to regional areas
have been considered by both Labor and
Liberal/National Governments. A major
public inquiry - the 5BS Inquiry - was
held in 1984, and for the past two
years the present Government has
focussed its policy considerations on
the equalisation of commercial tele-
vision in regional Australia.

Since February 1985, the Govern-
ment's equalisation proposals have
been widely canvassed by the Depart-
ment of Communications' Forward Devel-
opment Unit and 1its consultants, a
Government Equalisation Task Force, a
Committee of Cabinet Ministers, other
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Government and Opposition policy com
mittees, and more recently, the Senate
Select Committee on Television Equal-
isation. The comsultative processes
that have occurred over this period
have involved extensive liaison with,
and input from, the television indus-
try, consumer groups, unions, the
Australian Broadcasting Tribunal, the
Broadcasting Council, the Media and
Communications Council and many other
organisations and individuals.

It is our view that any further
protraction of these consultative pro-
cesses will serve only to further
confuse and complicate the proposals
that we are debating here today and,
more importantly, further delay the
introduction of additional television
services for regional viewers. As it
is, even under the presently proposed
legislation, many regional viewers
will not receive any additional serv-
ices until 1992.

The Bill and the Indicative Plan,
which details the Approved Markets
referred to in the Bill, reflect the
many compromises that the Government
has made in taking into account the
diverse range of views and opinions
expressed by those organisations and
individuals involved in the consulta-
tive processes of the past B years.

Regional liceansees have been
particularly active in making known
their views on particular aspects of
the Government's proposals. Some
changes have been made as a result of
arguments advanced by regional licens-
ees, such as the need for Approved
Markets to contain at least one
million people for there to be any
prospect of the market supporting
three competitive services.

Although we would like to have
seen further changes to those aspects
of the Government's proposals that
discriminate against regional licens-~
ees — who it must be emphasised will
bear the brunt of the enormous capital
and additional operating costs involv-
ed in equalisation - our first concern
is for the fimalisation of these
matters so that regional viewers can
enjoy the additional television serwv-
ices that we are technically capable
of providing to them.
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Consequences of Equalisation

So what will regional television
services look like when equalisation
is achieved?

Assuming that equalisation 1is
implemented by direct aggregation of
existing markets, and 1 emphasise
again that all of wmy comments are
based on that assumption, each region-
al licensee will affiliate with one of
the three major networks.

Affiliate stations will take the
majority of the program output of the
network station with which they are
assoclated. With the advent of the
domestic satellite, it is now possible
for even the most distant regional
station to do that.

The main change that will be
apparent in regional television
following equalisation will be a re-
duction in local program content. The
reason for this is that funds current-
1y allocated to local program produc-—
tion will be required to cover the
additional technical operating costs
resulting from the expansion of serv-
ices into the larger Approved Markets.

Equalisation will involve the
installation in the eastern states of
45 new main transmitters and associat-
ed studio facilities and over 250
translator stations. The capital cost
of those facilities will be in the
order of $250 million. The additional
operating costs that will be incurred
in providing those additional servic-
es, will be in the order of $100
million a year. Yet the total combin-
ed profits (before tax) of all region-
al licensees is only $50 million a
year.

So how will the regional tele-
vision industry be able to absorb the
costs of equalisation? It will do it
by cutting operating costs. Some sav-
ings will be achieved by affiliate
stations being able to take a direct
relay of network programs off the
satellite and retransmitting them in
real time, thus saving the cost of
recording programs, handling tapes,
and ewmploying personnel to operate
replay machines at every regional sta-
tion. In fact, we now have technology
to computerise operations to the




extent that we can load all of the
commercials that are required to be
transmitted into a machine, hooked up
to a computer, that will switch those
commercials to air in the breaks in
the program that are designated by the
originating network station in
Sydney. This will enable us to reduce
our operations and techanical staff.
Ironically, one of the biggest diffi-
culties that regional operators will
face in the future, will be finding
skilled personnel to maintain the very
sophisticated technical equipment that
will be required to automate station
operaticns in this manner.

The satellite delivery of net-
worked programs has the potential to
save regional operators about $10-20
million. This is still far short of
the $50 million savings in costs that
regional operators will be required to
make. There is one other area where
cost savings of this magnitude could
be made - and that is in the produc-
tion of local programs.

I am not aware of any estimates
that have been made of the cost of
local production for the regional
industry as a whole, but I do know
that for my station, 32%Z of total
operating expenditure 1is spent on
local production. Of that, seven per
cent relates to the production of
local commercials. That activity
will, of course, continue and anyway
that expenditure is recouped through
production charges to agencies and
clients. That leaves 25% of operating
expenditure that could be saved if all
local program production was terminat-
ed. If that figure could be extrapo—
lated to all regional licensees in the
eastern states, then total savings
would be in the order of $30-40
million.

There are other areas where minor
savings can be made but if you have
followed the simple arithmetic of this
exercise, you will have determined
that the savings that can be achieved
in the two areas that I have spoken
about, are sufficient to keep regional
operators in the black.

Although local content will be
substantially reduced, I believe that
competitive pressures will cause
regional stations to maintain some
local news content, and perhaps some

local current affairs programming in
the larger markets. It will be pro-
grams such as local sports coverage,
children's programs, cooking programs,
quiz shows and chat shows, that will
disappear because they cost regional
stations much more to produce than the
revenue those programs generate. For
most stations the local news service
is the only local program that gener-
ates ratings comparable to networked
Programs. At present regional sta—
tions are enjoying good profits and
can afford to produce a wide range of
local programs as a service to the
communities they are licensed to
serve. After aggregation, when they
will have to operate in a competitive
environment and serve areas three
times as large as they do today, there
will be very limited funds available
for local programs. Local production
budgets, in the main, will be absorbed
by the additional technical operating
costs resulting from equalisatiom.

Although stations will be serving
areas approximately three times as
large as they do today, total revenue
will be shared between three operators
and therefore individual revenues will
not significantly change. The only.
variations will be where markets of
uneven size are aggregated. A licens-
ee in a smaller market, being aggre-
gated with two larger markets, will
gain some revenue but this will be at
the expense of the larger operators.

I do not support the view that
there will be real growth in revenue
to produce the sorts of profits pre-

.dicted by the Department of Communica-

tions in its various reports on equal-
isation. The television industry is
currently experiencing negative growth
and I do not believe that trend will
be reversed until there are signific-
ant improvements in the Australian
economy. Even when a turnaround does
occur, it is unlikely that we will
ever catch up to the projections made
by the Department because by the time
equalisation is completed we will have
to cope with competition from new
services such as pay television which
in my view are only 3-4 years away.
Even if those services are totally
subseription supported they will still
take audience away from free commer-
cial television and affect the rates
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that we are able to charge advertis-
ers. However, I think it is more
likely that they will be hybrid serv-
ices, supported by both subscriptions
and advertising, of the type already
being provided to clubs and pubs by
operators 1like Skychannel and Club
Superstation.

In very simple terms, what the
Government has done in electing to
pursue 1its equalisation policies, is
to trade-off existing levels of local
content for additional services. It
is not possible to have an advertiser
supported television system in a
country of 16 million people that
provides three locally originated
competitive services to all its resi-
dents. The revenue base is totally
insufficient to achieve that. However
it is possible, and has been since the
launch of the domestic satellite, to
provide three competitive national
network services originating from
Sydney.

I do not propose to argue for or
against such a system. We have been
debating those arguments for the last
three years. The facts are that the
Government has decided to provide
three services to all Australians
through a system of national network-
ing and I would suggest that the
comments its members have made in the
majority Senate Select Committee
Report about existing levels of local
content being maintained and its
recommendations about the introduction
of new local services to communities
such as Geelong, are merely political
rhetoric to placate those who do not
agree with the course on which the
Government is embarking.

Questioning Limits on Ownership

As far as the proposed limits on
television ownership are concerned, in
my view it will make no difference if
the limits are set at 75% of the na-
tional audience or 100%Z. An operator
covering 75% of the national audience
will effectively have control of the
programming for the whole network.
Affiliate licensees making up the oth-
er 257 will not have the buying power
to compete with its major network
partner and it is unlikely that they
will be able to find other sources
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of programming that will provide them
with programs that will work better in
their markets than those that will be
available to them through their net-
work affiliation arrangements.

Reducing the ownership limits to
43% or 50% only defeats the purpose of
national networking. The object of
networking is to avoid duplication of
resources so that it can be viable for
three commercial services to be pro-
vided to all Australians. At 43% or
50%, control of a network would be
split between at least two licensees
but there would still be one dominant
network partner, namely the licensee
that controls Sydney and Melbourne.
Therefore there seems to be little
point in setting the ownership limits
at levels that will prevent the net-
works from taking advantage of the
economies of scale that are the whole
purpose of networking.

Assuming that the limit is set at
75%, it is likely that further acquis-
itions of stations will be made, with
each of the networks no doubt endeav-
ouring to acquire a station in each of
the capital cities and one of the
regional Approved Markets, which,
after aggregation, would bring them
close to the 75% limit. One, or
possibly two, of the existing network
licensees may be able to achieve that
in the short term, but I think it will
be some years before all three net-
works are structured on a 75/25 per
cent basis. I would not be at all
surprised if at that stage the limit
was raised to 100%

One question that does arise from
this is: “"Why would a network be
interested in acquiring regional sta-
tions given the rather bleak future
trading prospects that I have spoken
of?"” The comments that I made earlier
about stations having to cut costs to
stay in the black assume that revenue
is split equally three ways. 1In real-
ity what is likely to happen is that
many advertisers will buy only the top
one or two stations in each regional
market and therefore the revenue spiit
between the three stations is likely
to be uneven - as is the situation 1in
metropolitan markets. The regional
station that is affiliated with the
top rating network - and which one
that is may vary from year to year -



will probably continue to generate
reasonable profits. In the early
years of equalisation, I believe there
will be one station in each regional
market operating at a profit, perhaps
one other in the black and one operat-
ing at a loss.

Network/Affiliate Relations Under
Hational Networking

Finally, 1I'd 1like to make a
couple of other comments about net-
work/affiliate relations under a
system of national networking.

I do not agree with the predic-
tions of media commentators that
national networking will immediately
lead to all national advertising being
sald by the Sydney networks and being
relayed to their affiliate statioms.
The experience of the Ten Network and
the Olympic Games in 1984, demonstrat-
ed that that proposition is much hard-
er to put into practice than it is in
theory. Many products and brands do
not have the sgame level of distribu-
tion in all states and there are only
a limited number of advertisers cur-
rently placing national schedules
across all stations. Admittedly, that
may change when the opportunity to buy
a national schedule is made available
to advertisers on a permanent basis
but I believe those changes will occur
later, rather than sooner.

I do not believe that the network
stations will take unreasonable advan-
tage of the program buying power that
they will have over their regional
affiliates. There will be no advant-
age to the networks in sending their
affiliates broke by charging more for
programs than they can afford. In
fact, given the enormous additional
operating costs that regional licens-
ees will have to absorb, it is likely
that in the early years of equalisa-

tion, the lower rating networks may

end up having to subsidise the cost of
some programs to their affiliates.

David Astley

David Astley 1is General Manager of
Telecasters North Queensland Limited,
Townsville, and Far Northern Tele-
vision Limited, Cairms, and a Director
of Queensgland Satellite Television and

Television Australia-Satellite Systems
Pty Ltd. He is currenty Chairman of
Reglonal Television Australia Pty Ltd
and one of two regional representa-
tives on the Federal Council of the
Federation of Australian Commercial
Television Stations.

MEDIA OWNERSHIP AND CONTROL POLICY
IN ADSTRALIA

Speech by Ian MacPhee, Former Shadow
Minister for Communications

It is a great pleasure to be here
today to speak.at this seminar which
has been organised by the Australian
Communications Law Assaciation.
Seminars such as these are an excell-
ent vehicle for discussing most im-
portant issues facing Australians and
the issue of the ownership and control
of the media is of fundamental import-
ance to our society.

Today 1 4intend to make scme
observations about the Labor Govern-
ment's record in this area - particu-
larly its handling of its media owner-
ship and control legislation - and the
Coalition's wviews 1in regard to the
broad intentions announced by the
Government last year in respect of
those proposed legislative changes.

Over recent months Australians
have witnessed a dramatic but deliber-
ate restructuring and rationalisation
of the media industry. This process
is not finished and one would expect
it to continue well towards the end of
this year, if not the next. Unfortun-
ately, up to this stage the media's
coverage of the issues 1nvolved has
been rather disappointing. It has
chosen to concentrate meore on the
exciting aspects of takovers them-
selves, the wvast inflated sums paid
for media acquisitions, and the
personalities and politics involved.
Left well behind has been any thought-
ful analysis of the effects such
changes will have on a number of vit-
ally important issues which are often
forgotten in the frenzied scramble for
newspapers and television stations,
They include freedom of speech, diver-
sity and choice, quality of programm-
ing and print. I noted in Parliament
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recently that I agree with Professor
Mayer that we have lost sight of our
democratic culture. We take for
granted our liberties and that is
something we cannot afford to do.
Like all periods of economic crisis
the current climate shows signs of
greed, rising lawlessness, racism and
totalitarianism. Unfortunately most
of the media outlets have at some
stage or another had some form of
vested interest in the outcome of
policy. This is understandable but
the press and media generally must not
continue to run the risk of malfunc-
tioning in the sense of not exploring
and questioning the complex social as
well as economic issues involved just
because of the industry they are in.
In short, the media must be able to
examine itself.

The questions that could be asked
include for instance: what does the
Australian viewer want in the regional
areas of Australia in terms of pro-
gramming? Are the present regulatory
structures such as the Trade Practices

determination to pursue its own shaky
broadcasting policy in spite of over-—
whelming evidence highlighting the
weaknesses in its plans, and a legis-
lative schedule based on a flimsy
press release almost five months ago.
Its handling of the media issue can
best be described as unfortunate; at
worst it has been irresponsible. Yet
if we look at the Government's aims
and objectives in the area of the
media which are enunciated in the
Labor Party Platform their broad lofty

Act, the Australian Broadcasting Tri-
bunal, and the Foreign Takeovers Act
sufficient or effective? Are there
sufficient safeguards to prevent the
potential of those who have wider com-
mercial interests yet own a sizable
proportion of the media to compromise
the supply of the information and
opinion? Should a foreign citizen be
allowed to own 60% of Australia's
print media? 1Is this in the national
interest and if so, why? Should we be
encouraging the speedy introductiocn of
new gervices and granting more licenc-
es in our capital cities on the basis
that the more channels there are, the
less open to abuse the ownership and
control of the media might be? Should
we care that a number of employees
within the media industry face re-
trenchment as a result of mergers and
acquisitions even if these acquisi-
tions are technically in breach of
existing laws?

There are many important ques-—
tions which deserve great attention in
public debate on this matter.

The Government's record on media
policy is a rather spotty one punctu-
ated with what appear to be a number
of arbitrary, expedient political
favours and compromises, a blinkered
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principles are, with some exceptions,
relatively laudable:

e Diversity in choice of programming

e Optimum guaranteed levels of Aust-
ralian content

® A reduction in the concentration of
their ownership and control in
private hands both within and be-
tween the various forms of the
media

e Protect the commercial sector
against foreign penetration of
ownership and control

e Encourage the development of addi-
tional new commercial broadcasting
services to ensure more diversity
of ownership and programme choice

e To develop proper and responsible
planning mechanisms.

So much for these objectives,
especially the latter one of plann-
ing. Its handling of its media legis-
lation certainly leaves a lot to be
desired. On November 27th last year
the Government announced its broad
intentions in regard to the reform of
Australia's media ownership and
control laws. This resulted, and is
continuing to result, in major commer-
cial decisions being made on the basis
of a mere Government press release and
has precipitated a major shake out of
Australia's media industry on the
basis of Government intentions, rather
than on the present law or what the
law as decided by the elected Parlia-
ment might one day become.

The Government embarked on this
course despite the fact that it does




not control the Senate. There is no
certainty at all that what the Govern-
ment wants will in fact become law.
The Government cannot seek to lay the
blame at the feet of media operators
for their ignorance of parliamentary
procedures or the opposition and
democrats if they decide on the bal-
ance of information before them that
the Government's legislation should
not be passed. It is the Government
which has induced media management and
shareholders to commit funds at their
peril, it is the Government which has
caused the current state of uncertain-
ty and delay of additional services to
regional Australia, it is the Govern-
ment which has caused some operators
to be technically in breach of exist-
ing law, and it is the Government's
fault that media management and share-
holders will not know the true state
of media law in Australia until at
least October this vyear. Liberal
Party Senator for New South Wales,
Chris Puplick, one of the eight mem—
bers of the Senate Select Committee on
TV Equalisation said when the report
was released: “These major decisions

about the future of broadcasting in

Australia belong to the elected
Parliament itself and not just to
individual ministers ... government by
press release is subversive of our
democracy and our parliamentary sys—
tem. It must be stopped”. I agree
wholeheartedly with those sentiments.
The manner in which the Hawke
Government arrived at its decisions in
regard to the proposed changes to the
two station rule and the introduction
of cross-media ownership restrictions
also deserve comment for they provide
the Dbackground to the illogical
decision making which has occurred.
The arrival at the percentage of 757
maximum viewing access limit for one
TV licensee was not based on any tech-
nical, social or economic criteria.
It went against all the rational argu—
ments of the Australian Broadcasting
Tribunal and other enquiries which
recommended the abolition of the -2
station rule but said that persons or
corporations be allowed to hold a pre-
scribed interest in only one mainland
capital city (25%-30% maximum viewing
access). As most commentators have
noted it was a purely arbitrary polit-

ical compromise between the Treasurer,
Mr Keating and the Prime Minister, Mr
Hawke and the Minister for Communica-
tions, Mr Duffy. Mr Keating and Mr
Hawke proposed a level of 100X access
to Australia’s population whereas Mr
Duffy proposed 43% (the existing
level); the result was a compromise of
75%. Most people know that it was
reported that at one meeting of Labor
Cabinet John Button asked Mr Hawke in
desperation "What do your mates want?
Apparently not the Duffy proposals”.
This is a most worrying aspect of the
Labor Party's decision-making in this
area.

Mr Duffy, it should be stressed,
fought hard to meet the needs of
metropolitan and regional Australia
including the commitments of his own
Labor Party platform but his strategy
ran counter to expedient elements
within the Labor Party seeking to look
after their Party “mates”. In this
instance, the dictates of Labor Party
media cronyism outweighed the need for
a sensible rational broadcasting
policy blueprint. Senator Puplick in
his report to the Senate said, and 1
agree with him,: "It will turn out to
be 1ironic if the final form of this
regional TV legislation goes back to
something akin to the original Duffy
proposals rolled by Hawke and Kcating
.-+ There is a great deal of evidence
before the Committee which suggested
that many of the orignal proposals
advanced by Michael Duffy would have
found much wider public and political
support if they had been proceeded
with".

The Government's continuing
blinkered, predetermined, and inflex-
ible attitude toward media ownership
and contrel issues was exemplified
again recently by its handling of the
Senate Committee's report on TV Equal-
isation. No sooner than four or five
days after its release the Government
had mysteriocusly and speedily produc-
ed, albeit inadvertently, its response
to the report in question time in the
Senate. Such behaviour indicated
contempt for - the Senate Committee
process and was an insult to those
non-Labor members who sat on it and
endeavoured to reach a balanced judg-
ment on the merits of the Government's
legislation. I think that it is a
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great pity that the Government was not
prepared to even consider the strong
dissenting judgments and accompanying
suggestions of Senators Puplick,
Lewls, Sheil, and Powell in detail and
begin to seriously address the prob-
lems to employment, programming,
localism, advertising rates which
aggregation by the Government's method
wiil cause. One wmust remember also
that while the Government 1likes to
refer to the TV Equalisation Report as
a "majority” report, the Committee was
split 4-4 with only the Chairman's
casting vote making the difference.
It is most regrettable that viewers in
regional areas of Australia still do
not have the same choice as metropoli-
tan viewers. The Government when it
came to office had embraced the sup-
plementary licences scheme which had
been initiated wunder the Fraser
Government which would have given
regional viewers a range of programmes
similar to that open to those living
in metropolitan areas. If this scheme
had been continued the overwhelming
majority of regional viewers would
have had an additional service 18
months ago and another early this
year. They chose not to continue with
supplementary licences and instead
opted for forced amalgamation of serv-
ices, with its accompanying delays,
vast cosgts, and disregard of the wish-
es of regional viewers. People in
regional areas, Dbecause of this
Government's mismanagement, have been
deprived of equal television services
which is their right.

The coalition has viewed the
Government's handling of its legisla-
tion and its priorities with some
alarm. It has been disposed to the
view that regional TV operators and
viewers should not be disadvantaged by
either the Government's plans for
regional TV or by changes to the
ownership and control 1laws. Whilst
the provisional position of January
30, 1987 has been that the Coalition
was disposed to support the abolition
of the two station rule and the 75%
maximum viewing access limit proposed
by the Government it was determined to
grant as many commercial television
and radio licences as was technically
feasible to prevent undue concentra-
tion and encourage choice and real
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competition in commercial television.
The licensing procedures would be made
as flexible as possible to enable new
players to enter the broadcasting
field. 1Innovative technologies which
have the capacity to provide addition-
al but a varied array of services
would also be given priority. In all
probability the uses to which these
technologies will be put will be to
fill market niches rather than operat-
ing competitively on a large scale
with commercial television operators.
The Coalition is examining the
Senate Select Committee's Report on TV
Equalisation and will make known its
final position on ownership and con-
trol as soon as the Government's actu-—
al legislation is presented to Parlia-
ment. For the time being, the Coali-
tion 1is studyng whether the Trade
Practices Commission can handle the
problems of wundue concentration of
media ownership flowing from cross-
media ownership. There have been a
number of problems which have been
highlighted in the U.S. (where strict
cross-media rules are in existence)
that these rules have the potential to
degtroy some newspapers. For instan-
ce, in Washington D.C. "The Washington
Star” was forced to close down when
its new owner was not allowed simul-
taneously to own a TV station in the
same city. The newspaper was losing
money and it needed the cash flow of a
very profitable TV station to stay
afloat. Indeed, this type of question
and many others must still be answered
by the Government including the ones I
mentioned earlier in this speech.
There are a number of matters which
the opposition and Australian public
should take into account such as: in
this new climate of media reform how
will Australian content and standards
of programming be maintalned? Will
there be growth of overseas content
and fewer programmes reflecting local
community and national interests?
Does the Trade Practices (Commission
have a role to play even if the
Government intends to pursue its
intentions to restrict cross-media
holdings? Will there be gsufficient
protection against foreign ownership
of the electronic media comprising the
supply of information and opinion?
Should new services such as video




audio entertainment services supplied
direct to the public for instance in
hotels and clubs be deemed to be
"broadcasting” under the Broadcasting

Act rather than being registered on a

less clear basis under the Radio Com-

munications Act? What criteria, and

on what basis should cable TV or pay
IV be introduced? Will regional view-
ers and TV operators be disadvantaged
by forced aggregation?

As I mentioned before, the Coali-
tion is determined to remove the
barriers to entry to enable new play-
ers to enter the market in commercial
radioc and television. One can ask the
Government, apart from technical
considerations and the fact that the
Tribunal has the power to approve the
granting of new licences, what other
barriers to entry exist? Are the
barriers principally economic?  Does
the 75X rule retard or enhance the
prospects of new players entering the
commercial television field? Should
the 75% rule be introduced in stages
so that all players are on an equal
footing to be able to reach the 75%
figure? As yet the opposition and the
Australian public has been given no
comprehensive Jjustification for the
75% rule. Why disn't it 100%? 43% or
25%2-30% - the preferred option of the
Australian Broadcasting Tribunal? Is
it true that there may be some econo-—
mies of scale but not real competition
because there isn't any cost competi-
tion between the networks? 1In other
words, as some economists have pointed
out, is it a fact that the reduced
costs for the networks will not neces-
sarily lead to reduced prices in terms
of advertising rates or quality of
programming? Will the Government
establish rules which govern the terms
and conditions of financial and pro-
gramming dealings between networks and
affiliated stations on similar 1lines

-which exist in other countries such as

the United States? If not, why not?
As you can see there are many ques-
tions which the Government has not
answered aund probably does not intend
to answer. The Parliament deserves to
know these things before any legisla-
tion is introduced.

In the remaining minutes I would
like to make some observations about
the recent Trade Practices Commis-

sion's findings following its practic-—
al completion of the Herald and Weekly
Times takeover. They are even wmore
important now in light of receat re-
ports in The Financial Review which
have cast some doubt on the independ-
ence of Northern Star's newspaper
operations and its ability to operate
competitively against News Limited in
the markets of South Australia and
Queensland. The Trade Practices Com—
mission announced some weeks ago that
undue concentration of newspaper
ownership had been averted and that
ownership had Dbecome wmore wide
spread. The Prime Minister and others
have seized on this report as evidence
and some newspapers gave its findings
front page priority. I would argue in
the strongest terms possible that this
is not the case at all. The available
documentation indicates that as a
nation now we have the least competi-
tive, most highly concentrated priv-
ately owned newspaper ownership in the
world. A number of points can be
made.

The Trade Practices Commission
said that it recognised that News
Limited has become a "prominent pub—
lisher"” and that "HWT itself had form—
erly held such a position”. So what?
It falls to say that HWT had captured
an already excessive 50% of the news-—
paper market before the HWT takeover;
News Limited now has 60% of the mark-
et. Does this mean concentration of
ownership has been averted? 1 doubt
it. Moreover, whilst it is true that
the Trade Practices Commission has
used its limited powers to prevent
total "market dominance” in one area
and that News Limited has been forced
to divest some of its (weaker) news-
papers such as The Brisbane Daily Sun,
the so-called competitors mnot only
reside in the less populous states
(particularly Western Australia) but
their presence in terms of titles and
circulation is tiny, if not irrelevant
in comparison. For instance in the
total metropelitan dailies market the
ownership and <circulation figures
demonstrated that News Limited has 10
titles with a circulation of
2,101,198; Fairfax 5 titles with a
circulation of 857,664; Northern Star
possesses 2 titles (which are closely
linked with the operations of News
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Limited) with a total circulation of
201,530 1in South Australia and
Queensland combined; Bell Group which
only has one major title and exists
only in Western Australia has 237,673;
and United Media which also exists in
Western Australia and has one title
has the tiny total of 97,651. To
suggest that these so-called “competi-
tors” are in a position or are chal-
lenging the overriding market domin-
ance of News Limited is quite astound-
ing. What is perhaps most convincing
is that in the Sydney and Melbourne
markets where the majority of the pop-
ulation resides, only News Limited and
Fairfax exist {now 2 owners instead of
3) and this duopoly is uneven. These
important markets effectively repre-
sent where the political agenda is
often determined and the mainstream
political debate is conducted. It is
mainly from where the proprietors
syndicate their news stories to other
states.

Moreover, in terms of the owner-
ship of newsprint wmills themselves,
distribution ocutlets, and news sources
such as AAP and Reuters it is the two
ma jor players who have a stranglehold
over the Australian unewspaper market.
Following the Herald and Weekly Times
takeover, News Limited owns the major-
ity shareholding in Australian
Newsprint Mills.

The Trade Practices Commission
performed 1its duties accordingly to
its obligatioms under statute but it
is deluding itself if it believes that
its merger and acquisition provisions
have prevented undue concentration of
newspaper ownership in Australia.

Some people often claim that
those who are concerned with concen-

tration of media ownership are advo-

cating Government interference in the
content of newspapers or that licens-
ing should be introduced. This dis-
torts the true position of those who
feel that stricter measures are re-
quired. As I said in January: "It is
rather silly to equate Government
intervention with Government control
over what the press might say compared
to Government intervention aimed at
ensuring a diversity of opinions,
attitudes and information from inde-
pendent outlets”.
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It is not an exaggeration to say
that the potential for abuse of manag-
ing news is always present and that
abuses do in fact occur but are hard
to prove. Recently in the Parliament
I warned about the dangers posed by
media proprietors being involved in
commercial areas other than the media
industry and their capacity to change
Government policy im order to meet
their commercial concerns. If a comb-
ination of pressures of media proprie—
tors appears to have stopped Dick
Smith's anti-cigarette advertisement
campaign from getting off the ground,
what 1s to say a political viewpoint
will not be aired if it runs contrary
to the proprietor's vested interest?
Thug, what 1is at issue 1s not merely
the ownership and control of a busi-
ness group but the fundamental dissem—
ination of information and opinion
crucial to the effective functioning
of Australia’s democratic institu-
tions.
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LIFE AFTER THE FDU TELEVISION AND
FDU RADIO REPCRTS

PART 1

The organisers of this conference
asked me to attempt some kind of his-
torical overview of the processes
leading up to and flowing from the two
Reports of the Future Development Unit
("FDU") of the Department of Communi-
cations - the FDU Reports as they are
known to most of us.

Frankly, I suspect this may be a
piece of history many of us would
prefer to forget. It is Wagnerian in
its complexity and my overview of it,
such as it will be, will be somewhat
subjective and necessarily confined to
a few of the leitmotifs. I have lived
through the FDU era thusfar on a
client's behalf and I believe I am in
good company with other FDU survivors
in saying that it has been one of the
most convoluted, bewildering, contra-
dictory and cyncially manipulative
processes to which an industry can be
subjected.

A measure of that was probably
inevitable in such a process of admin-
istrative change. There is no country
on earth where Government is indiffer-
ent to the role and potential influ-
ence of the media. In addition,
thirty years of protection and regula-
tion had resulted in serious structur-
al rigidities and entrenched spheres
of political influence withia the
Australian industry. So of course one
could expect some level of arm-
twisting and accommodation as change
evolved. But who would have dreamt,
back in November 1983, when Mr Duffy
spelt out the new Government's inten-
tions as they related to the impact of
the satellite system upon broadcast-
ing, that a Labor Government would
have enveloped itself, three and a
half years later, in this ghastly
shemozzle over ownership and control,
and a seemingly impenetrable political
impasse over television equalisation.

I don't propose to provide you
with an official war Thistorian's
record of what has happened since
November 1983. Rather I want to high-
light one or two of the more interest-
ing battles, some of the lost tactical

H

opportunities, and some of the curious
ideological footwork that has been
going on offstage. '

Also, for those of you who have
not had occasion to make a comparison
between the FDU Television and FDU
Radio Reports, there exists a small
chest of contradictory philosophical
treasure which we wmight look at
presently.

0f all disappointments relating
to the process of restructuring our
commercial media by this and previous
Governments three, to me, are central:

e too much of the change has been
technology-driven as opposed to
consumer-driven;

® there has been altogether too
much political accommedation of
certain entrenched corporate
media 1interests and a cynical
attempt to manipulate others;

e too little regard has been had
for planning the restructuring of
commercial television in the
total media coutext (i.e. commer-
cial and non~commercial media)
or, for that matter, in a socio-
cultural context.

Satellite Technology

When Mr Duffy came to the Minis-
try in 1983 part of the inevitable and
irrevocable baggage he inherited. from
his Liberal predecessor was the com—
mittment to the AUSSAT satellite
system. Not least amongst the advo-
cates for the system had been Kerry
Packer and the Sydney-Melbourne net-
works who saw it as an opportunity for
them to expand to provide additional
services to regional Australia on a
Direct  Broadcasting by Satellite
{"DBS") basis.

The regional television monopo-
lists were, of course, appalled. To
insulate them, Mr Duffy's predecessor
came up with the supplementary licence
concept. Like the satellite, this
formed a part of Mr Duffy's inherit-
ance. Late ip 1983 he endorsed the
supplementary licence scheme (some-
thing he would abandon less than three
years later) and seant the issue of
Satellite Program Services to the
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Broadcasting Tribunal for inquiry and
report.

Central to his actions then, as
subsequently, was a policy concern to
improve the range of services in non-
metropolitan Australia with which I
sincerely hope none of us has any
fundamental philosophical difficulty.

The problem then, as now, lay in
balancing the interests of the politi-
cally powerful networks agalunst those
of the regional monopolists in such a
way as to ensure clients for AUSSAT's
satellite transponders and new commer-
cial television services in regional
Australia where Federal Labor holds a
brace of particularly marginal seats.

If those elements were nmnot
already difficult enough to reconcile
the Broadcasting Tribunal, when it
reported 1in July 1984, tellingly
emphasised what it termed the “struc-
tural imbalance” resulting from the
two—-station ownership limit in commer-
cial television. The aggregation of
smaller markets and the correction of
the structural imbalance by relating
ownership to population have, as we
now know, become pivotal issues in the
proposed reforms.

Yet in all this it was the tech-
nological capability of satellite dis-
tribution and its commercial applica-
tions for the existing television
operators that was determining the
nature of the restructuring. Many
broad assumptions have been made
about the desirability or inevitabil-
ity of "networking"” and the benefits
of enlarged markets with competing
services. Scant regard has been had
to the actual nature of those services
in terms of the types and quality of
programs they will deliver.

Dealing with the Entrenched Interests

By the time Mr Duffy sent the
issue of new regional commercial tele-
vigsion services off to the specially
created FDU of his Department in Feb-
ruary 1985 the battle lines between
regionals and networks were clearly
drawn. If the networks were to lease
AUSSAT's transponders for program dis-
tribution then they wanted new region-
al wmarkets for those services. The
regionals understandably wanted to do
all they could to protect their his-
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torical commercial advantage.

In the result, the sad commercial
congequence of this conflict was that
the Government passed up the option of
permitting new, independent players to
compete for the provision of these
additional services alougside the al-
ready entrenched networks and regional
monopolies. Equalisation became a
"closed shop” in which the existing
operators were compelled to meet the
Government's regional television
objectives. They were compelled to do
so, moreover, in an environment of
intense speculation about the new
ownership and control provisions -
provisions which, it 1is now quite
plain, could deliver the ownership of
many of these regional operators into
the hands of the city-based networks
if they actually pass into law.

In the meantime, the regional
industry has tried to make the best of
it, doing its share of horsetrading
with the Minister and his Department,
attempting to get the best deal it can
under the equalisation and aggregation
formula developed by the FDU. The
issue has been further complicated by
differences within this group over the
way these services are to be provided
- that is, by extending competitive
services into adjacent service areas
under the market aggregation plan, or
by providing additional services with-
in the 1licensee's existing market -
the so-called multi-channel services
option. As things stand, two addi-
tional services are to be phased-in to
four re-defined markets in Eastern
Australia between now and 1993, becom-
ing fully competitive by 1996, once
again provided the Government can get
its legislation through the Parlia-
ment.

The relationship between sections
of the Cabinet and certain media
"moguls™ as journalists have generally
referred to Mr Murdoch, Mr Packer and
the Fairfax group, 1s one that has
occupied wvery many newspaper column
inches indeed, as well as quite a lot
of time on the ABC. These relation~
ships are characterised, in general,
in terms either of political mateship
or enmity and, by implication I sup-
pose, editorial mateship .or enmity -
especially at election time.

So that when, as happened on



December 12, 1985, the Minister, Mr
Duffy, took the question of ownership
limits on commercial television into
the Cabinet, the ensuing stand-off
between him and the Prime Minister
produced some very detailed, damaging
and divisive copy, still, so far as I
am aware, undenied.

Mr Duffy, you'll recall, was
advocating a population “cap” of 53%;
the Prime Minister was understood to
favour 35Z with the Packer and Murdoch
interests excepted - a preference
which reportedly led Senator Button to
suggest to him that he had better tell
the rest of the Cabinet just what it
was that his "mates” wanted. The ALP
Caucus Infrastructure Committee, inci-
dentally, had wanted to limit popula-
tion access to 33% with the Packer and
Murdoch interests subject to "grand-
fathering” clauses.

How long ago all that seems, and
how low all those percentages proved
to be. Now the limit is to be 75%.
As a trade-off we have a barrier on
cross~media ownership. The market
shakeout has already begun. Astonish-
ing premiums have made their exit as
TV moguls; the Herald and Weekly Times
is no more; Fairfax entered the great
carve-up to buy HSV-7 and now provo-
catively straddles print and tele-
vision interests in a manmner which
conflicts directly with the proposed
new rules; and, if all the relevant
legislation were to pass through both
Houses of Parliament and into law it
would become possible for all free-
to-air commercial television statioms
in Australia to become concentrated in
the hands of just four owners.

The question needs to be posed:
if there has been a potential hitherto
for an unholy alliance to develop be-
tween the media moguls and the politi-~
cal process, how much greater is that
potential when there are not only few
moguls, but when they have paid the
sorts of outrageous premiums we have
seen in the market place in order to
jein that select and influential
group?

I said earlier that the third of
my disappointments was that the re-
structuring of commercial television
. had not been planned ian the total
media context. It has generally been
administratively (and, one suspects,

politically) convenient to keep the
commercial and non-commercial sectors
more or less separate. '

In one sense this can be seen as
desirable in as much as each sector is
allowed to develop its own set of
creative, cultural, editorial and
administrative valves independent of
the other.

Yet there is aanother sense in
which there is a clear responsibility
to plan across the various sectors to
ensure maximum diversity of services
as well as cost-efficient expenditure
of public funds within the broadcast-
ing system.

David Hill of the ABC identified
this nexus very clearly in March when
he pointed to the vicious circle of,
on the one hand, declining community
support and audiences which lead to a
drop in funding and therefore produc-
tion and, on the other hand, the
concentration of owmership in the com~
mercial sector and the consequentially
higher prices that would be bid for
network products.

I would doubt that the interests
of the ABRC, the SBS and public (com-
munity) broadcasting groups have re-
ceived anything but the most cursory
attention in the preparation of these
proposed structural changes for the
commercial sector.

As for the examination of these
questions in a socio-cultural countext,
while I realise that it is not very
fashionable these days to talk about
these sorts of things when one is
dealing with political pragmatists and
hard-headed commercial entrepreneurs,
I nevertheless believe that a mature
society would wish to keep an eye on
such things as localism, job creatiom,
multicultural identity, diversity of
production sources and editorial in-
dependence when undertaking a restruc-
turing as prefound as this one will
be. ) ’

I mentioned at the start of this
address that I believed that, for the
FDU enthusiast, there was treasure to
be had in a comparison of the philoso-
phies which inform the FDU's Tele-
vision and Radio Reports.

I spent some time, in fact,
attempting to place these before the
Senate Select Committee on Equaliga-—
tion and succeeded in exciting the
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enthusiasm, so far as I could tell, of
no one at all.

Now 1 know that there are many
differences between the radio and
television media relating to scale,
cost, operation, audience and so on.
But the differences I identified seem—
€d to me to illustrate a quite funda-
mentally different policy approach to
the two sectors.

At the risk of replicating what
seemed to be the Committee's reaction
in this forum, I'll have a try with
you.

Rew Players

Unquestionably the element which
most distinguishes the FDU Television

Report is the precept that new tele~-
vision services will be provided by
existing operators whereas new radio
services will be provided preferenti-
ally by new independents.

viability

The FDU Television Report makes
little attempt to define or describe
the viability concept. It identifies
it as an endorsed policy objective,
notes that "viability questions are at
the heart of the decisions the Govern-
ment will have to make” but offers
little other guidance as to its mean-
ing or possible interpretation. By
contrast, the FDU Radio Report offers
extensive interpretative detail and
argument, citing relevant rulings in
the NSW Supreme Court and the Federal
Court and signals the need for a
review of the existing wviability
provisions to include:

- the precise meaning to be given
to “viability”™ (at both the
system and station levels);

. whether the wviability of new
services should be considered
{even prima facie) in deciding
whether to invite applications;

. whether the expectation that the
viability of existing operators
will be affected should lead the
Minister to vrefuse ¢to invite
applications for new licences;
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. whether the expectation that the
viability of existing operators
will be affected should lead the
ABT to refuse to grant new lic-
ences;

- what priority should be given to
the concept of viability in rela-
tion to other major Government
objectives; and

-« the effect that provisions such
as those protecting the confiden-
tiality of finauncial information
provided to the ABT have on the
planning and licensing process-
es,”

And then, just for good measure,
the FDU Radio Report adds a comment of
quite profound dimensions, especially
had it been allowed te form a part of
the FDU Television Report:

“There can be little doubt that a
review would highlight the
conservative and protectionist
effect of entrenching wviability
in the legislation. The concept
rests upon the implicit assump-
tion that the broadcasting indus-
try not only is not a free market
but also SHOULD NOT BE a free
market.”

And just to round things off, the
FDU Radio Report points te a number of

other issues which would need to he
considered as a consequence of such a
review including the possible need to
modify the interpretation of an "ade-
quate and comprehensive service®.

To all those aspiring new tele-
vigsion independents I say, "Eat your
hearts ocut!”

It is important to record, in
this context, the significant c¢hange
to the broadcasting objectives of the
Australian Labor Party (ALP) Platform

as passed by the 37th National Confer-
ence in Hobart in 1986. As the FDU
Radio Report points out, these 1986
objectives no longer refer to viabil-
ity. Yet the same concept, endorsed
by the Minister in 1984, substantially
informs many of the assumptions upon
which the "“equalisation” process is
predicted (e.g. the shape of Approved
Markets for aggregation).




Since so much of the process of

aggregation of regional markets is
supposed to turn on notions of viabil-
ity it 1is remarkable how 1little is
said about the concept in the FDU
Radio Report.

Incidentally, the FDU Radio
Report also reminds us of a couple of
other changes wrought at the 1986
Hobart conference.

The old commitment "to provide
broadcasting services relevant and
responsive to local needs”, 1i.e.
"localism”, which was another of the
endorsed objectives informing the FDU
Television Report, was removed from
the Platform along with "viability”.

Diversity of Choice

It is plain from the FDU Tele-
vision Report that “equalisation”
alone, (i.e. the quantitative provi-
sion of two additional commercial
services) is deemed to be the mechan-
ism by which the primary Government
policy objective, diversity of choice,
is to be achieved in regional commer-
cial televisioun.

Yet this approach is starkly
rudimentary when measured against the
more sophisticated approach of the FDU
Radio Report.

The FDU Radio Report asserts that
while it is not possible to give a
fixed ranking to the Government's five
broadcasting objectives, “at present
diversity of <c¢hoice has priority.
Moreover, “"diversity of choice” is
here considered very much in a quali-
tative way. Such matters as program
“formats”, audience “demographics”,
“psychographics”, "audience segmenta-
tion” ete, form part of the agenda
upon which the successful implementa-
tion of the "diversity of choice”
policy first priority is to be achiev-
ed in radio. Nothing remotely compar-
able forms a part of the FDU Tele—
vision Report.

Service Areas

The FDU Radio Report goes fur-
ther: the achievement of this quali-
tative diversity of choice extends to
the question of Service Areas:

"

... there 1is no compelling

reason why a station should not
serve two or more existing mark-
ets, perhaps providing programm-
ing specifically targetted to-
wards the 157 shares which are
too small, taken by themselves,
to support a competitor.”

Program Regulation

And, perhaps most significant of
all, the FDU Radio Report puts forward
the option of Program Regulation as a
possible means of achieving diversity
of choice and comprehensive programm-
ing for the consumer:

“Given the Government's commit-
ment to a policy of additional
services in regional markets, the
key question therefor becomes how
far diversity of outlets will
lead to diversity of programming
choice.”

Another question now needs to be
posed: if consideration of such
issues is appropriate in the formula-
tion of broadcasting policy for com
mercial radio services, should they
not (and why did they aot) similarly
inform the formulation of policies for
the development and restructuring of
commercial television?

I had the opportunity to put the
substance of that gquestion to the
Secretary of the Department, Mr
Charles Halton, at the Department'’s
seminar for the radio industry in
Canberra last year.

His answer was ingenuous and in
two parts (I paraphrase):

First, he said, he was not Secre-
tary at the time the FDU Television
Report was prepared; second (and more
seriously) the FDU had obviously
evolved and improved as a consequence
of preparing the Television Report and
inevitably the resulting Radio Report
was a better one.

True that may be, but for the
regional commercial television consum-
er it will be a case of "tough luck,
it's too late to do anything about it
now" .

(Cont'd next issue)

Huw Evaas
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THE TRADE PRACTICES COMMISSION
AND ITS APPROACH TO THE RECENT
MERGERS IN THE MEDIA

Address by W.J. Coad, Deputy Chairman,
Trade Practices Commission, at "Media
& Communication Law: Who Controls the
News?" Seminar conducted by Business
Law Bduvcation Centre
Forum held 2 April 1987

The charter of the Trade Practic-
es Commission ("TPC”) on mergers comes
from s50 of the Trade Practices Act
("the Act") which prohibits mergers
resulting in one company's dominance
in a particular market. The Act is
not industry specific in this res-
pect. It has general application to
all industries. So that when the TPC
came to look at the recent media merg-
ers, more particularly the acquisition
of the Herald and Weekly Times ("HWT")
by News Limited, it was the test of
dominance that the TPC was applying to
the merger. It applied that test in
the way it would in any other industry
merger that might be of such signifi-
cance that the question of dominance
would be raised.

The application of the test of
dominance is to measure to what extent
a firm can operate independently of
its rivals without them being a brake
or check on the merged firm's pricing
or other market behaviour. In the
News Limited acquisition of HWT it
became a factual question as to what
checks there would be on the combined
operations of HWT/News Limited in
particular markets.

The TPL's likely concerns as to
dominance in respect of television and
radio were largely taken care of by
the Broadcasting Act. That coneclusion
we drew from discussions with the
Australian Broadcasting Tribunal early
in the piece. The Broadcasting Act
operates to 1limit the degree of
concentration in respect of television
and radio; in that respect it operates
in a like direction to the Act. The
rules under the Act are still subject
to review but during the course of the
HWT takeover we were never really
faced with a situation where we were
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likely to have concerns in terms of
s50 in respect of television and
radio. The TPC's considerations thus
focussed more on newspapers.

The TPC made extensive enquiries
in the various states paying particu-
lar attention to the states where the
obvious impact of the HWT/News Limited
aggregation would be -~ Queensland,
South Australia and Western Austral-
ia. It noted that in New South Wales
the position would remain substanti-
ally unchanged and in Victoria, News
Limited would in effect become a sub-
stitute for HWI. The existing compe-
tition from Fairfax would remain in
those states. Similarly in Tasmania
The Examiner would remain in competi-

tion.

In respect of the other states -
Queensland, South Australia and West-
ern Australia -~ the TPC took the view
that there would be breaches of the
Act (s50) as HWT/News Limited would
dominate the newspaper wmarkets in
those states or more particularly in
the capital city metropolitan areas.

It is a matter of history then
that a number of divestitures took
place so that in the result in those
states the following ensued:

« In Queensland, News limited has
disposed of all of its previous
interests in major wmetropolitan
dailies and has become the con-
troller of the (Queensland Press
Limited's metropolitan daily and
Sunday newspapers.

« A new competitor in metropolitan
newspapers, Northern Star Hold-
ings, has acquired former news-
paper properties of News Limited
- The Daily Sun and The Sunday
Sun. When added to the expertise
and interests which Northern Star
Holdings already has in the print
medium throughout northern New
South Wales and «country and
regional Queensland, these
acquisitions will  wmake it a
strong competitor in the Queens-
land press. The printing and
distribution arrangements agreed
ro between Nerthern Star Holdings
and News Limited will ensure its
profitability and competitive-
ness.




i

. In South Australia News Limited
has vacated its afternoon news=
paper, The News, which has also
been acquired by Northern Star
Holdings; thus News Limited will
replace the Herald and Weekly

Times as controller of the Adel-

aide Advertiser. The strength of
Northern Star Holdings in Queens—
land and its expertise together
with News Limited will render it
a competitive force in Adelaide.

. In Western Australia the Belf

Group has replaced the HWT as the
owner of West Australian News-
paper Limited and publisher of
The West Australian, and the
position of News Limited has not
altered.

A wholly owned subsidiary of
United Media Limited, a mnew
competitor in metropolitan dail-
ies, has acquired the afternoon

newspaper, The Daily News, whilst

the surburban newspaper company,
Community Newspapers (1985)
Limited, has strengthened as a
result of its acquisition of the
Bell Group's suburban weeklies.
The interests fo the Bell Group
(through West Australian News-
papers) in Community Newspapers
will have diminished in terms of
voting and director representa-
tion such that in each situation
a majority will rest with United
Media. Other measures to be tak-
en will strengthen the financial
base of both United Media and
Community Newspapers and their
competitiveness.

The TPC takes the view that these
changes mean that the requirements of
g50 in respect of those markets were
also met. In no capital city (save
Darwin) is News Limited not confronted
by a major competitor.

1t has been argued that the TPC's
approach was too narrowv in looking at
particular state markets and that it
should have focused on the strength
gained by News Limited in relation to
newspapers Australia-wide.

The TPC enquiries indicated that:

. Although there are important
national newspapers (sold

throughout Australia) they are
relatively small.

. Demand (readership) is heavily
oriented to local offerings,
reflecting local interests.

. Supply factors including avail-
ability of printing facilities
and access to distributiom net-—
works again reflect local history
and developments. The TPC satis-
fied itself in the various loca-
tions that printing facilities
were available and where they
were not in the short term, that
suitable print contracts were
available. The TPC will be keep—
ing the (newsagency) distribution
system under review. It also
satisfied itself as to availabil-
ity of vraw materials (notably
newsprint) although it will be
watching developments in respect
of access to news sources.

- Although some advertising 1is
dealt with on a national basis
most advertising is dealt with on
a state basis. Hence the state/
state approach.

Focussing on  News Limited's
"national strength” in newspapers
tries to aggregate these supply and
demand factors and competitive rela-
tionships. We were not convinced that
was proper and preferred to stay with
the very real marketplace features we
saw in the particular states. Much of
the "national strength” argument was
based on fears, and to us underesti-
mated the entrepreneurial skills of
the other proprietors including the
new ones. To us the “national
strength” argument moved somewhat away
from the (perhaps mundane) economic
realities and began to embrace a wider
proposition that ultimately has a con-
nection to a fear that News Limited
editorially will have too great an in-
fluence in Australia.

In my view, if one started down
that path in terms of s50 (which as I
explained is a 'dominance' test not a
'public interest’ test) it would not
be long before it became almost
jrresistible that the market consider-
ations might have to be widened to in-
clude other forms of media. And once
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you are there the Government's propos-
ed cross-media ownership limitations
come into play to limit the degree of
ownership concentration.

So that the new position on the
ground appears to be as per the
attached table. [For the sake of the
argument I have betrayed my main theme

and aggregated the newspaper figures
across state borders.}

Certainly, News Limited is
prominent in newspapers that canaot be
disputed. But it now has no presence
in TV or radio. In view of that the
picture of 'dominance' on that wider
basis starts to fade.

1. STATE & TERRIJORY CAPITAL CITY TV CHANNELS

- (Commercial excl. ABC)

HWT 2
News 2
Others 12 (run by 9 operators)

—t—

Total 16

- Prior to Acquisitions »

After Acquisitions (March '87)
Nil

Nil

17 {(run by 9 operators)

17*

———

* Includes WeW10 Perth

[Note: News Ltd. now has no TV stations city or country]

2. RADIO STATIONS

{City and country but excluding ABC)

Prior to Acquisitions

HWT 7
News 1
Others 131
Total 139

After Acquisitions (March '87)
Nil
Nil
139

135

[Note: News Ltd. now has no radio stations city or country]

3. MAJOR NATIONAL, STATE & TERRITORY CAPITAL CITY NEWSPAPERS

Prior to Acquisitions

(a) Number of

Newspapers 34
HWT 13 )
News 11 ) 24
Others 13

After Acquisitions (March '87)

)
) 18
18

(Note: Joint ventures are counted twice - once for- each partner - therefore
the figures do not add up to 34).

(b) X Cireulation

Dailies Weeklies
HWT 48 ) 29 )
News 28 ) 76 47 )y 76

Dailies Weeklies
) )
) 58 y 56

{(Note: Circulation for joint ventures are counted twice)

[Note: Does not include weekly journals, e.g. "The Bulletin”.]
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