UBLICATION OF THE COMMUNICATION

"THE OFFICIAL P
AND MEDIA LAW ASSOGIATION (CAMLA)

bred by Austalla Pos

Violence and the mass media

Last October, Senator Michael Tate set up the National Committee

on Violence to find ways of tackling the apparently increasing violence

in Australian soclety. Here Janet Strickland assesses the likely effectiveness

of the committee that must examine the controversial problem

of violence and the media.

tlastthe Federal Governmenthas
decided to tackle the immensely

lence in Australian society.
Following the “Inguiry nto Strategies to

Deal with the Issue of Community violence”

conducted by the Social Development Cont

mittee of the Victorian Parliament (estab-
lished soonafterthe Queen Streetand Hoddle

Street massacres), the new Commonwealth

and state-funded National Committee will ex-

amine and report on the following:

¢ thecontemporary state of violent crime in
Australia;

¢ related social, economic, psychologicat
and environmental aspects;

+ gender issues in violence;
the impact of the mass media, including
motion pictures and videotape record
ings, in the incidence of violent behav-
iour;

s theassociation of violence with the use of
alcohol and other drugs;

¢ factors instilling attitudes to violence
among children and adolescents;

s the vulnerability to violence of particular
Froups;

s the development of specific strategies to
prevent violence, including strategies to
propagate antiviolence values through-
out Australia, reduce violence involving
young people, and promote community
education programs;

+ the need for support and assistance io
victims of violence; and

+ theneedforspecial measuresin the treat-
ment of violent offenders.

In my view, this holisticapproach is likely

difficult problems related to vio-

o

o

to be much more productive and construc-
tive than any inquiry that has hitherto been
conducted, and could well result in the cur-
rent inquiry by the ABT into the issue of
violence on television, becoming an expen-
sive and irrelevant side-show - as was the
inquiry of the Joint Select Committee on
Video Material.
he danger with side-shows is that
they tend to distract attention from
the main event- the nub of the prob-
lem - and may lead the public to
falsely believe that “something isbeing done”,
whereas all that “is being done” is to nibble

away at the edges - create new guidelines
here; impose a little more censorship there;
invite submissions; analyse existing research;
write endless reports on reports and gener-
ally appear to be addressing the problem!

Both the Inquiry by the Joint Select Cont
mittee on Video Material and the more re-
cently established ABT Inquiry into Violence
on Television were a response, in pait, to the
perceived public concern about depictions of
violence on film and television,

Continued on p2

CAMLA

Annual general
meeting

The fourth anauzal general meeting of the
Media Law Association of Australasia will be
held in Sydney on February 9 when the
company will be renamed the Communic-
ations and Media Law Association.

Early last year the Media Law
Association and CAMLA were formally
merged bringing together a wide range of
professional people in law and public policy
areas, the arts, communications and the
media.

The AGM willresolve to have the merger
approved and will elect office bearers and
other members of the new committee. The
AGM will be held in the Albert Room of the
Intercontinental Hotel in Bridge Street,
Sydney at 6.30pm.
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Violence and the

mass media from p1

After a3-year Inquiry, the members of the
Select Committee were unable to agree on
the likely effect upon people of exposure to
violent material on film. Neither were they
able to agree on whether “hard-core” pornog-
raphy has a deleterious effect on adults. The
majority of 6 members stated that adverse
effects were demonstrable; the minority of 5
said they were not - in either the violent nor
the pornographic genres.

In spite of this lack of agreement on the
correct interpretation on the work of the
social scientist, they all agreed that “some-
thing had to be done” - so they unanimously
recommended that stricter guidelines should
beapplied by the Film Censorship Board and
the Films board of Review in the classifica-
tion of films and videotapes, in order to re-
duce the amount of viclence in each of the
classification categories, (G, PG, M and R).

The majority also recommended a com-
plete ban on “X™rated (that is, “hard-core
pornography”) films and tapes - a view op-
posed by the minority. Both of these more
restrictive recommendations were eagerly
embraced by all the Commonwealth and State
Censorship Ministers, in spite of the fact that

"rated videotapes have been legally avail-
able to adults in the ACT since 1983.

Arguably, the banning will merely create
a black market, involving, in many cases,
those already involved in drug and prostitu-
tionrackets-leading inevitably to morecrime
and more violence! .

The more optimistic, but quite unrealis-
tic view, in my opinion, is that as a result of
these tougher censorship laws, Australian
society will become a better and safer place
in which to live! i

On the other hand, the Commitiee was
able to make a couple of consfructive recom-
mendations relating to the need to educate
the public about the meaning of the existing
film classifications and to the provision of
more specific consumer guidance about the
contents of each film and videotape - thus al-
lowing people the opportunity to make more
informed choices as to what they may or may
not wish to see.

Itis to be hoped that the ABT will be able
to resist the temptation to box at shadows, or
to believe that by attacking the shadow, the
substance is altered in any way.

The harsh reality is that we live in a
violent society - and this is the real problem,
the core of the concern, the cause of the
anxiety. (Inquiries like that of the Joint Select
Committeeinto Video Material and thatabout
to be conducted by the ABT) can be danger-
ously obfuscatory - and the more so if they
lead to stricter censorship.

The elimiration of those visual images
which shock or gutrage us may lead to a
lowering of our levels of anxiety, but will
there be less violence in our society? Is it
harmful to be shocked or outraged? Will
Thatcher’s Britain become a safer place now
that the Sinn Fein has been denied “the
oxygen of publicity”? Are heavily-censored
societies less violent than those with liberal
traditions?

If we are really concerned about violent
depictions in the mass media, we'll side-step
the side-shows and focus on the central issue
- that of violence in our society. Hopefully, the
National Committee on Violence will proveto
be a major event.

Janet Strickland

Former Commonwealth Chief Film Censor,
Jormer member of the ABT and now a consult-
ant to the film and television indusiries.

Gleeson speaks at
CAMLA dinner

Dinner and an address by his Honour,
Justice Murray Gleeson will follow the an-
nual general meeting of the Communica-
tions and Media Law Association on Febru-
ary 9.

Mr Justice Gleeson was appointed the
NSW Chief Justice early last year following
the retirement of Justice Laurence Street.

CAMILAinvites members and their guests

to the dinner at the Albert Room of the Inter- -

continental Hotel in Bridge Street, Syduey at
7pm and afertwards to hear the address by
Justice Gleeson. Those interested should
ring: (02) 660 8858.

New courses

The following new university courses are
being offered to students during 1989,

Electronic
communications
law '

The university of NSW is offering Electronic
Communications Law as part of the Law
School's LLM degree. Overall, the course
will be an advanced treatment of laws govern-
ing electronic communications, including
telecommunications and broadcasting.

Topicsinclude: Licensing of telecomrnunica-
tions and broadcasting facilities and services.
Radiocommunications, cable, pay-TV and
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quasi-broadcast regulation. Statutory mo-
nopolies and oligopolies. Restrictions on
group ownership and control in broadcast-
ing, Legal authorities such as the ABC, Aus-
te], Telecom, and the SBS. Consultative and
adjudicatory mechanisms for making deci-
sions, including; fitigation, public inquiries,
selfregulation and statutory obligations to
consult.

Because of the international character of
communications development, the course will
include considerable overseas material, es-
pecially from North America and the EEC
countries. It will examine the functions and
regulations of the International Telecommuai-
cations Union.

The communications Law Centre is asso-
ciated with the Law School. Throughout its
national charter and large list of projects, the
centre will provide the opportunity for clini-
cal work by students as part of the course.

Media law

‘The University of Melbourne Law School
is offering Media Law as a subject for 1989,
Media Law consists of two lectures per week
throughout the year, It examines the legal
rules which comments on matter of interest
to the public. It deals with the legal rules
which regulate the ownership of the media.
So the course examines the regulation of the
print and electronic media in Australia.

Topicsto be considered include court re-
porting, investigativejournalism, obsceneand
other iliegal publications, programme stan-
dards and the ownership and control of the
media.

Anyone interested in this subject should
contact Sally Walker Senior Lecturer (03)
344 4000,

Communications

' technology and

policy

Macquarie University invites applications
from graduates in any field for admission to
the new MA program in Communications
Technolegy and Policy, commencingin 1989.

This part-time coursework program, over
two years, considers the nature of current
communications technology and policy, and
extends knowledge and skills in dealing with
issues in this field. Students will examine the
information economy, ways of interpreting
technology, communications technology,
cultural studies, communications policy and
regulation, consumers and audiences, and
aspects of managing communication.

For further information contact Dr
Elizabeth More, Course Convener (02)
805 8725, or Mrs Jennifer Newton, Secretary
(02) 805 8786.



Defamation and Parliamentarians

It is well known that no action for defamation can be founded

on a statement made by a member of parliament in a speech made in the House.

But should parliamentarians also be protected from defamation proceedings for material

they publish outside the House?

In this article Sally Walker explores
the extent of the protection given to
members of parliament as well as media
organisations who publish reports of
defamatory statements made by
parliamentarians,

he absolute privilege accorded to

Members of Parliament against lia-

bility for defamation is based on Ar-

ticle 9 of the Bill of Rights (1688).
Article 9 declares that: -

“the freedom of speech and debates or
proceedings in Parliament ought not to be
impeached or questioned in any court or
place out of Parliarent™ !

The privilege of freedom of speech, as
confirmed by Asticle 9, is enjoyed by Mem-
bers of all Australian Houses of Parliament.?

1t follows from Article 9 that no civil or
criminal proceedings may be instituted
against a Member of Parliament for anything
said or done by the Member in parliamentary
proceedings. For two reasons, it is important
toemphasise that the immunity from liability
for defamation is an application of the gen-
eral rule embodied in Article 9.

First, ifa Member's words cannot be said
tobe part of “proceedingsin pariiament” they
are not privileged. Thus, May says that:

“it does not follow that everything that is
said or done within the Chamber during the
transaction of business forms part of the pro-
ceedings in Parliament. Particular words or
acts may be enfirely unrelated to any busi-
ness which is in the course of transaction, or
is in a more general sense before the House”.?

A remark made by a Member during a
debate in a House, but in the course of a
casual conversation, is not protected by abso-
lute privilege: although the staternentis made
inthe House, it isnot part of the “proceedings
in Parliament”.

The second reason why it is important to
emphasise that the Members’ absolute privi-
lege from liability for defamation is based on
Article 9is that the immunity is expressed to
extend to “proceedings in parliament” rather
than simply to parliamentary debates,

This indicates that Members of Parlia-
ment may be protected from liability when
they publish defamatory material outsidetheir
Houses of Parliament, provided the publica-

“ Members of
Parliament may be
protected from liability
when they publish
defamatory material
outstde their Houses of
Parliament.”

tion of the material is part of “proceedings in
parliament”,

Before discussing the meaning of
“proceedings in Parliament” it is instructive
to examine the significance of this issue to
the media and to explain the object of the
privilege.

importance to the
media
tcommon law, a fair and accurate
report of parliamentary proceed-
ings in the jurisdiction in which
thereportis publishedis protected
by qualified privilege.* As privilege is quali-
fied, rather than absolute, the defence will
fail if the publisher was actuated by malice. In
1987 the Commonwealth Parliament enacted
legislation protecting fair and accurate re-
ports of proceedings atameeting of a Federal
House of Parliament.® The legislation pre-
serves the common law,

Thus, a media organisation may rely on
the common law to obtain qualified privilege
for the publication of a fair and accurate
report of proceedings which were not part of
a meeting of a House, but which were,
nonetheless, “proceedings in parliament”.

Thus, the extent towhich the publication
of material outside Houses of Parliament is
part of “proceedings in parliament” is of sig-
nificance to the media.

The position regarding the publication of
reports of State and Territory parliamentary
proceedings is more complicated, In each
State and Territory the cornmon law qualified
privilege accorded to fair and accurate re-
portsof parliamentary proceedingsisembod-
ied in legislation although, with exception of
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the Victorian provision, the sections are
expressed to apply to reports of “proceedings
of a House” rather than “parliamentary pro-
ceedings™ It follows that, except in Victoria,
to obtain qualified privilege for the publica-
tion of a fair and accurate report of proceed-
ings which did not take place in the House, a
media organisation would have torely on the
common law, This would be possible in all
jurisdictions except Queensland, Tasmanian
and Western Australian where the statutory
provisions arepart of a code. In thesejurisdie-
tions a media organisation could, however,
rely on the qualified privilege accorded to the

" publication of material “for the purpose of

giving information” to protect it from liability
for publishing a fair report of parliamentary
proceedings which were not part a parlia-
mentary debate.”
he object of the absolute privilege
from liability for defamation is to
enable Members to carry out their
functions; it enables Members of
Parliament to speak freely in the House,
making assertionsand allegations which they
could not otherwise make without the risk of
liability for defamation.

The Australian Law Reform Commission
conchided that, because debate should not
be impeded by the consequences of plain
speaking, this absolute privilege should not
be abolished or curtailed.?

Owing to the importance of the commit-
tee system in modern parliaments, it has
been recognised by the courts and the legis-
lature that witnesses who give evidence be-
fore parliamentary committees are to be ac-
corded absolute privilege from Liability for
defamation in respect of statements made by
them in the course of the committee's pro-
ceedings.?

One area where it is uncertain whether
the law has taken into account the modem
nature of Parliamentary work concerns the
unresoived question of the protection
accorded to communications between
Members.!® Such a communication may be
accorded qualified privilege,!* but there is
some doubt whether it would be protected by
ahsolute privilege as part of “proceedings in

Continued on p15



Names or no names?

A Judge’s statement that

“no names are to be published in relation to the matter”

was niled no order by the Appeals Court.

he NSW Court of Appeal has ruled
thatthe statement of a District Court
Judge made in the course of a sexual
assault trial - “No names are to be
published in relation to the matter” - did not
amount to an order of the court.
Kirby P, Hope JA and Rogers AJA came to
that unanimous conclusion on 18 August
1988 in John Fairfax and Sons Limited v Dis-
trict Court of NSW & Ors. .

That matter arose out of the trial before
Herroa J in the District Court of Clive Milton
Wilson; a prominent Lord Howe Island chur-
chman, who pleaded guilty to two charges of
indecently assaulting a 15-year-old girl on the
island in 1987.

John Fairfax and Sons Limited sought
relief in the Court of Appeal from what it
believed was an order by Herron J that no
names were to be published in relation to the
District Court hearing of the charges against
Wilson,

The Court of Appeal was told that at the
committal hearings of the charges in 1987
the presiding magistrate had not made any
order suppressing Wilson’s name, His name
and address had been published in The
Sydney Moming Herald in its report of the
committal proceedings, as had his connec-
tion with the church, details of the offences
and the character evidence given on Wilson's
behalf by the former NSW Premier, Mr
Wran, and a former Supreme Courtjudge, Mr
C.L.D. Meares.

In the District Court the following ex-
change occurred, according to the shorthand
notes of the Herald court reporter, Mr Daniel
Moore. (The Court, at the invitation of the
parties, acted on Mr Moore's notes which
were more elaborate than the official tran-
script.)

Crown Prosecutor; Seeking a non-publi-
cation order

His Honour: No names are to be pub-
lished in relation to the matter.

Crovm Prosecutor: Was only seeking that
name of victim not be published.

His Honour: The names of the peoplein-
volved are not to be published. Because once
you have a name published the other can
usually be identified.

Counsel for John Fairfax & Sons Limited
argued that what Herron J had said amounted
toan order and that such an order showed an
error of law and of jurisdiction on the face of
the record, QOpposing the claim, counsel for
the Attorney-General argued that Herron J's

statement was not an order but merely a
passing observation on the terms of Section
578A(2) of the Crimes Act 1900. (There was
no explicit reference in either the official
transcript or the reporter’s notes of his Hon-
our’s statement to Section 578A or to Section
578)

Section 578A(2), added to the CrimesAct -

in 1987, says in part:

“A person shall not publish any matter
whichidentifies the complainant in prescribed
sexual offence proceedlings identification of
the complainant,”

In the leading judgment Kirby P closely
examined the words used by Herrcn J. He
conceded that “No names are to be published
in relaton to the matter” did amount to
“emphatic and even imperative language”,
However, he thought the explanation “Be-
cause once you have a name published the
other can usually be identified” allowed the
possibility that what Herron J was doing was
atternpting to describe his perception of the
effect of Section 578A(2). If the latter inter-
pretation was the correct one, Kirby P said,
then it appeared Herron J had gone beyond
the terms authorised by the sub-section.

“It would be to overstate the effect of
Section 5784, and to distort the sensitive
balance of our law against the background of
which that subsection is written, to accept an
operation of Section 578A as of right, in the
terms in which Herron DCJ expressed it. To
that extent, [ am inclined to consider that
Herron DCJ may have mis-stated the opera-
tion of the subsection, By his statement “No
names are to be published” and “the names
of people involved are not to be published”,
his Honour appears to have contemplated a
wider embargo on publication of the names
of persons involved in the case than ever
Section 578A contemplated.”

Kirby P said it was not entirely clear
whether Herron J's words should be charac
terised as an order or as a partly erroneous
description of the operation of Section 578A.
He said it should not be readily imputed that
ajudge had gone beyond jurisdiction. Where
there was ambiguity, itmight be more readily
inferred that the judge had not gone beyond
jurisdiction. He noted that his Honour had
not used the word “order”. He said the refer-
ence to names and the nature of the case
suggested that Herron J had Section 578A in
mind, In the end he preferred to conclude
that what Herron ] had said was not an order.
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Accordingly, Kirby P declined to make
the first of the declaration sought by John
Fairfax & Sons Limited, that the District Court
had been in error in making the order. He
also declined to make the second declaration
sought, that John Fairfax & Sons Limited was
atliberty to publish Wilson’s name in connec-
tion with the proceedings beiore Herron J,
because the Court did not normally give
advisory opinions, especially where the crimi-
nal law or the law of contempt were con-
cerned. He thought it undesirable that the
Court should “invade unnecessarily” the
functions of the criminal courts.

- Nevertheless, Kirby P decided to make a
declaration in the form that was ultimately
sought by John Fairfax & Sons. He made this
decision because of the “justifiable confu-
sion” in the effect of what Herron J had said,
because that confusion had initiated the
proceedings in the Court of Appeal and be-
cause he considered what his Honour had
said had gone beyond the terms of operation
of Section 578A. He therefore proposed that
the Court:

“Declare that what his Honour Judge
Herron said on 8 August 1988 of and concern-
ing these proceedings was not, and did not
purport to be, an order under Section 578 or
Section 5784 of the Crimes Act 1900 or other-
wise.”

Hope JA, agreeing with Kirby P, con-
cluded:

“Especially where, as in the present case,
nobody is present to make submissions on
the public interest in knowing what goes on
in court, judges should be very careful and
hesitate long before making comments of
this kind.”

Rogers AJA agreed with the orders pro-
posed, He said all his Honour had been con-
cerned to do was to protect the victim of the
criminal offence, not, ashad been suggested,
to hide the offender behind a screen of
secrecy. He thought it was very difficult for
the Court to say whether his Honour should
have expressed the view he did, becayse his
Honour had been in possession of considera-
bly more information than had members of
the Court of Appeal.

John Fairfax and Sons Limited was or-
dered to pay its own costs as well as the costs
of Wilson’s submitting appearance.

Richard Coleman spectalises in defamation
law with Mallesons Stephen Jaques,



Australian music on

Late last year a challenge was mounted

against the ABT’s new program -

standard for Australian music on Radio.

Here Charles Alexander of Minter Ellison reviews

his decision of the Federal Court of

Australia (Mr Justice Davies) was

handed down on 16 September 1988

and concerned Ballarat Broadcast-
ers Pty Ltd & Ors v Australian Broadcasting
Tribunal & Ors.

This judgement arose out of an applica-
tion for judicial review of a decision of the
Australian Broadcasting Tribunal (“Tribu-
nal”) under the Administrative Decisions
(Judicial Review) Act 1977 (Cth) (“ADJRA"),

The Decision of the Tribunal outlined the
new Program Standard the Australian Music
on Radio to commence on 1 July 1988 and
went on to state;

“Although incentives will not be offered
for the broadcasting of new recordings, new
independent material and station-originated
music which the Tribunal wishes to encour-
age, it proposes at Licence renewal to re-
quest stations to supply evidence that they
have used a significant amount of this mate-
rial. If stations cannot demonstrate use of
this material conditions may then be placed
on a licence in order to encourage the use of
(such material) depending on the relevance
of this material to the station’s format”.

“not a decision
capable of review
but simply an
informal advice”

The applicant radio stations claimed that
they were uncertain of the effect of this para-
graph - whether there was an obligation to
broadcast new independent material, new re-
cordings and station originated music;
whether failure to broadcast such material
would prejudice the renewal of their licences
orwhether renewal would be subjectto some

that challenge.

special condition. The meaning of the words
“significant amount” also required clarifica-
tion. The applicants submitted that the deci-
sion was so uncertain as to be an improper
exercise of power and relied on Sections
5(1) (e) and 6 (2) (h) and 6(1) (&) and (2) (h) of
the ADJRA.

Counsel for the Australian Record Indus-
try Association and the Phonographic Per-
formance Company of Australia (which had
intervened) filed an objection to competency
on the ground that the paragraph was nota
“decision” capable of review but simply an
informal advice with respect of obligations
already imposed on the licensees under
Sections 83(5} and 114(1) of the Broadcast-
ing Act 1942 (“the Act”) under which licen-
seeswere obliged to provide an adequate and
comprehensive service and use the services
of Australians in the production and presen-
tation of radio programmes.

Davies ] in rejecting this argument, con-
sidered that the paragraph was not expressed
as mere advice but rather in terms of the
imposition of an obligation.

His Honour considered a number of al-
ternative possibilities in determining whether
the decision could be supported.

He found the subject paragraph did not
amount to astandard as the matter dealt with
in the paragraph was deliberately excluded
from the standard; neither did it express a
condition to which all licences were subject
and it was not expressed as an order having
force of law in that it did not order any person
to do or refrain from doing any act, breach of
which would be an offence under Section132
of the Act.

Finally he rejected the Tribunal’s conten-
tion that it constituted a direction made pur-
suant to Section 17, His Honour held that in
order to constitute a direction it must direct
allor specified licensees to do or refrain from
doing an act, and to make it clear that the re-
cipient of the direction must comply with itor
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be guilty of an offence as provided in Section
132 of the Act.

“Such an exercise
of power is
an improper
. )
exercise of power”

. Inconsidering the question of uncertainty
Davies ] held that the uncertainty lay “not in
the meaning of the words used in the para-
graph but the impossibifity of determining
what precise power it was that the Tribunal
considered itself to be exercising and what
effect it intended the paragraph to have.”

Because the Tribunal did not specify, and
asitwas impossible to determine what power
it exercised, the result of the exercise of the
power was uncertain, Such an exercise of
power is an improper exercise of power.

Davies ] therefore made an order declar-
ing that the paragraph did not constitute a
valid standard, condition, order or direction.
He also made it clear that he considered the
paragraph in question to have no effect as it
added nothing to the consideration ofwhether
a licensee had complied with its obligations
under the Act His Honour added by way of
obiter dicturn, that, should a licensee not be
in breach of its undertakings or the obliga-
tion, it may be an arbitrary and invalid exer-
cise of power to impose upon the particular
licensee aspecial condition or obligation with
respect to new recordings, new independent
material and station-originated music in the
absence of a standard with respect to such
material. .

‘This remains a question for final determi-
nation on another day, as does the question of
whether the Tribunal has the power to make
such a standard.




Television -

the next
decade_

The following extracts have been edited from a recent one-day seminar in Sydney which

looked at the options for new television technology, media, regulations and markets in

the next decade. The seminar was organised by Strategic Technology Management Pty Ltd

and attracted more than 100 senior professionals from the broadcast industry,

academia, advertising, film industry and govemment bodies.

When is pay on the
way?

t is apparent that an array of complex

questions would confront government

consideration of the possible introduc-

tion of pay television, and I have no
doubt that others will emerge from industry
and the community,

Iam sure thatyou will be interested in the
timetable for the process.

My department has nearly completed an
options paper, which is intended for public
release early in the new year. I would like to
stress that it is an options paper rather thana
definitive prescription of the future for pay
TV.

After public release of the report, T expect
that a period of several months will be set
aside for public and industry comment and
discussion on the matters raised.

During this period it is likely that the
House of Representatives Standing Commit-
tee on Transport and Communications and
infrastructure will also conduct an inquiry
into pay television.

After this period of public comment, [
intend to take a submission to cabinet to
establish a clear government policy on pay
television,

As 1 said earlier, thereis amoratoriumon
pay television until at least September 1990.
Ifitis decided to proceed with pay television,
the timetable I have just outlined will enable
an announcement well in advance of that
date.

The future for pay television in Australia
will depend very much upon the public re-
sponse to this review process. It is apparent
from experience in other countries that pay
television has the potential to make a major

contribution to the future of television. Nev-
ertheless, the possible introductionalsoraises
matters of concemn to which the government
needs to give careful attention.

Ralph Willis
Minister for Transport and Communications

New opportunities
for cable television
in Australia

Ithough never introduced into

Australia, cable television sys-

tems have achieved substantial

penetration world-wide especially
in North America and parts of Europe. In
1988, more than 50% of US homes have cable
services, and more than 80% of homes have
the opportunity to access these services if re-
quired, These services however, because of
their historical nature, use mature coaxial
cable technology and are limited in the
number of channels available, the quality of
the video services and the degree of interac-
tivity available to users.

Australia, because of its decision not to
introduce cable television prior, has the
opportunity to introduce a cable television
service without the technical and regulatory
restrictions existing elsewhere in the world.
The use of an optical fibre infrastructure
provided by the common carrier will allow
users access to an unlimited range ofincreas-
ing quality video services. In turn, the close
relationship with the telecommunications
switched network will introduce new interac-
tive service opportunities.

The operational model traditionally
utilised in North America and in paris of
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Europe, requires both cable television
servicesand the infrastructure to be provided
to an area on a franchise basis, ie, a single
body controls both the services available to
theuser, and theinfrastructure used to deliver
the services.

The objective driving the introduction of
pay television services in Australia is to in-
crease the diversity of choice available o
Australian consumers. To this extent, pay
television services provide opportunities for
narrowcasting services aimed at specific
consurmer requirements and preferences.
Three elements are required to ensure thata
large range of diverse services are made
available in Australia;

* 2 pay television industty model which
ensures that no restrictive practices can
be used to control the variety of choice
available to the consumer.

* an economically viable infrastucture
which will not technically restrict the
number of programs available to the user,

* a competitive market capability for the
supply of pay television services to pro-
vide boththe number and range of differ-
ent services.

Considerable technical advances have
been made in recent years which allow these
three elementstobeincorporated in Australia,
In particular, optical fibre technology
developrnents atlow an infrastructure to be
established in the 1990s which will both
integrate telecommunications services and
cable television services onto a single
infrastructure. The multi service nature of
this infrastructure makes available for the
first time the economical viability of
separating cable television programs from
the cable television carriage. This service
contentand service carriage separation model



for the pay television industry ensures that
0o restriction can be made by the
infrastructure provider on the programs
available to the user, satisfying the first
requirement outlined above. Furthermore,
the nature of an optical fibre switched network
will provide an unlimited availability of
channels to the consumer, allowing the
second requirement above to be safisfied.

The third necessary elementin this model
can be achieved by ensuring that the com-
mon carrier provides non-discriminatory
access to any pay television program sup-
plierwho wishes toreach the consumer base.
Free competition in program supply and nop-
discriminatoty access by the common carrier
will ensure that no restrictions are placed on
what the consumer may view, subject to the
censorship laws provided by the Govermn-
ment,

The use of this service content - service
carriage separation model] in Australia will
therefore position Australiawith amore open
and competitive industry than that available
even in the United States,

Telecom believes that the adoption of
this model positions Australia to achieve the
efficiencies of an integrated cable television
telecommunications network whilst opening
upand stimulating the supply of program ma-
terial to optimise the choice of programs
available to users,

Jokn Burton

Director Strategic Flanning
Telecomn Australia

Pay-TV via satellite

ussat believes that, given a deci-
sion by the govenment to pro-
ceed with Pay-TV, the only practi-
cal commercial solution in the
first instance will be via satellite. The terres-
trial alternatives are essentially UHF trans-
mission or fibre optic cables into the home,

UHF does not appear to offer a viable
proposition, since only one frequency is
available in the majority of capital cities.

Fibre-optics may prove to be the ultimate
means of delivery of Pay-TV and other serv-
ices, but the penetration rate into domestic
premises for such a solution can he expected
to be relatively slow. From the point of view of
the Pay-TV licensees, high levels of penetra-
tion early in the life of the service are essen-
tial for all important cash flow.

These considerations lead Aussat to the
view that satellite delivery must be the solu-
tien, at least for the early years.

Regarding timetable, Aussat’s first B-
series satellite is due for launch in the third
quarter of 1991. This timetable provides a
deliberate margin of 15-18 months compared
to the forecast end-of-life date of the Al satel-
lite (December 1892), to protect the sched-

ule against launch delays or launch failures.
However, if the market need were present, in
the form of a Pay-TV requirement for ex-
ample, the satellite would be placed in service
early.

While this paper does not address high
definition television (HDTV), several points
are noteworthy. A standard for HDTV hasyet
to emerge, with several alternative systems
currently being developed around the world,
HDTYV could form part of the marketing mix
of a Pay-TV system introduced in the early to
mid 1990s. Aussat is continnously monitor-
ing developments in HDTV standards and

believes that the B-series design will enable

carriage of whatever standard or standards
finally emerges.

In summary, DBS is an emerging world
technology for the provision of Pay-TV. DBS
setvices already exist in Australia, and use of
this technology for Pay-TV will consolidate
existing government policy for HACBSS and
RCTS, both by promoting purchase of more
earth stations in remote locations and by
extending program choice with the addition
of Pay-TV to these transponder services. A
stimulus to earth station or component
manufacture is also provided, with poten-
tially positive results for investment, employ-
ment and export income.

Aussat is now committed on the B series
satellites to provide a DBS capability that will
enable up to fourteen channels to be opera-
tional from late 1991. Ninety per cent of the
Australian population could receive pay serv-
ices from these satellites by direct reception.
The remaining ten per cent of the population
has not been overlooked; pay services can be

provided to other areas by use of local re- .

transmission facilitiesand/or byuse of RCTS
and HACRSS transponders.

There are significant advantages in intro-
ducing Pay-TV by means of DBS. Satellite
technology permits the introduction of pay
services on a low cost, rapid installation and
limited risk basis but will not preclude an
evolution to cable or optic fibre distribution
at a later stage,

Aussat strongly supports the introduction
of Pay-TV in Australia in the early 1990s and
believes that potential service providers
should be given the opportunity to make use
of satellites in the delivery of PayTV
programs.

Richard Johnson
General Manager, Aussat Py [id

Closer Economic
Relations

The farreaching decisions by the Gov-
ernments of New Zealand and Australia on
telecommunications and Broadcasting have
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coincided with an impetus under CER for an
inter-governmental agreement on trade in
services generally. Both areas atthe moment,
however, are among the few setvice sectors
specifically exempted by both governments
from the full services protocol. However, this
obscures an emerging process of consulta-
tion between the authorities of both coun-
tries and the potential for developing tradein
these sectors.

Broadcasting has been characterised by
considerable regulation with entry and in-
vestment restrictions. Albeit to a lesser ex-
tent, these remain, and as a consequence
breadcasting is not yet in the full CER serv-
ices agreement.

In the meantime officials of both govern-
ments have already had to examine the con-
sequences of television broadcasting via
satellite which was brought into focus by the
recent decision of the Australian Govern-

. mentto allow Aussat to provide international

and in particular transTasman services as
from 1 April 1989, subject to agreement from
the global satellite organisation Intelsat, and
countries in the region, notably ourselves.
he issues are not simple, but they
are much more readily understood
if we make clear distinctions be-
tween three types of services:

The first type of service is broadcasts
which are linked internationally via satellite,
but which are then re-transmitted terrestri-
ally within the recipient country. It is impor-
tant to recognise that in this case, the re-
transmission clearly falls within the laws and
jurisdiction of the recipient country, and is
therefore subject to its requirements con-
cerning foreign ownership (of the company
making the re-transmission), standards and
content, Thus there are no special regulatory
or access issues in this case.

Secondly, there are broadcasts originat-
ing overseas which are received fortuitously:
that is, broadcasts which are not intended
primarily for an overseas country, but can be
picked up on a satellite dish in an overseas
country. Both the Australian and New Zea-
land Governments have recognised that there
is very little that can be done to prevent or
regulate such fortuitous recepfion of over-
seas broadcasts without resorting to meas-
ures which would be unacceptableinan open
society. Thus broadcasts uplinked in New
Zealand primarily for New Zealand audiences,
which spill-over into Australia, will not be
regulated by the Australian authorities, 2nd
vice-versa. It must be noted, however, that
the signal strength of such fortuitously re-
ceived broadcasts tend to be weak, so that
large and expensive dishes arerequired. This
putsreception out of reach of ordinary house-
holds, and greatly limits market penetration,
It is also important to note that such broad-
casts are subject to the regulatory require-
ments of the originating country, for whose




citizens thebroadcasts are primarily intended.
This means that many concerns ahout lower-
ing of standards are misplaced. Standards
regulation on both sides of the Tasman is
likely to remain tough.

Thirdly, there are direct broadeast serv-
ices or D.B.S. These are broadcasts which
are transmitted via satellites with sufficient
power to be received on small and inexpen-
sive dishes easily affordable by most house-
holds. This type of satellite broadcast origi-
nating overseas raises contentious issues on
content and standards. However such DBS,
although increasingly common in Europe in
particular, are still a few years away in New
Zealand, at least because there are no satel
lites with genuine DBS capability operating
in our part of the world. The first ones are
likely to be the first generation of Aussat
satellites, duefor launching in 1991 and 1992.
It is important to note, however, that DBS
broadcasts into New Zealand are unlikely to
be fortuitous that is a spill-over into New
Zealand from broadcasts intended primarily
for another country. This is because of our
geographical isolation (unlike neighbouring
countriesin Europe) which means spotbeams
have to be focussed specifically on New
Zealand to reach DBS field strength.

‘Whenitcomesto DBS services, recipient
countries, including New Zealand, do have
legitimate concemns about standards. As part
of decisionslast August the Minister of Broad-
casting was asked to seek inter-governmen-
tal agreements on programme standards in
relation to the use of satellites for broadcast-
ing equivalent to those to be prescribed in
legislation in New Zealand. An assurance has
been received from Australia that Aussat
facilities will only be contracted for services
which meet the regulatory requirements of
all recipient countries. This will enable New
Zealand to maintain whatever standards we
considerappropriate for non-fortuitousbroad-
casts coming into New Zealand via Aussat;
and of course for Australia to do likewise.

Although it has no practical effect pres-
ently, Australia has also agreed that New
Zealand companies will be able to broadcast
into Australia via satellite any service meet-
ing Australia’s regulatory requirements. In
practice thisis essentially limited towhat you
call VAEIS services, (Video and Audio Enter-
tzinment and Information Services). Ofcourse
your VAEIS regulations are still being con-
sidered along with the possibility of allowing
pay TV for domestic subscribers New Zea-
land will, of course in the context of CER, be
seeking to ensure that New Zealand broad-
casters are able to provide pay television
services into Australia if Australia decides to
introduce such services.

Finally, Australia has given an undertak-
ing thatit will notuse Aussat as aninstrument
of regulatory policy. That is Aussat will not be
directed by the Australian Government (its

owner) to prevent or limit any service pro-
vided from New Zealand to Australia.

Some useful progress is being made in
the area of trans-Tasman relations for broad-
casting services. The CER services protocol
isupforreviewin 1990, and thereis a General
Review of CER scheduled for 1992, In the
meantime a start has been made in evolving
a framework within which television broad-
casting services can be developed with mar-
ket opportunities for firms on both sides of
the Tasman.

James R A Stevenson

Assistant Secretary (Communications)
Department of Trade and Indusiry,
New Zealand

Naming sources

Mr Justice Hunt on January
6, 1989 set aside orders that
Sydney Morming Herald Joumal-
Ist, Peter Hastings name his
sources for an article which was
published in The Herald on 13
January, 1985. The next issue of
The Bulletin will examine the
Issues ralsed by the Hastings
case.

FM Licence Grants

What makes a winner?

Paula Pazies is a media/entertainment lawyer with

Blake Dawson Waldron. She represented the

winning applicant in the recent Gold Coast licence grant

and the runner up in the Newcastle licence grant.

n 1986 the Government announced its

intention to bring commercial FM serv-

ices to more than three million people

outside metropolitan state markets by
1992. This plan has involved and will con-
tinue to involve the Australian Broadcasting
Tribunal, in licence grant inquiries around
the country-side, To date decisionshave been
made for Newcastle, the Gold Coast, Gee-
long, Gosford and Shepparton. Of the five
decisions, three are currently on appeal to
the Federal Court of Australia. Although the
Newcastle decision was appealed success
fully, the ABT found in favour of the original
winner. .

Currently there are a number of licence
grant inquiries in train and applications for a
number of markets are yet to be called. On
the surface, prospective licence applicants
have the benefit of five decisions of the ABT
to refer to when planning and structuring
their applications, to obtain some insightinto
the ABT's thinking on what makes an FM
winner. But is that really the case?

An analysis of the five decisions to date
demonstrates that there is no clear formula
to be adopted which might guide prospective
applicants to a win position. In fact, in all
markets the make up of the winner and the
grounds for decision have differed. For ex-
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ample, in the Geelong licence grant, the
overriding determining factor for the ART
was the nature and extent of local involve-
ment in terms of shareholding spread of the
applicant company, number oflocal directors
on the Board, the extent of local input into the
application, and the encouragement for use
and development ofiocal talent and resources.

Applicants with 45% non-ocal sharehold-
ing were immediately disqualified from the
race. One month later the ABT found in
Gosford for an applicant with 50% non-local
shareholding and with a Chairman and
Deputy-Chairman living outside the service
area having the major responsibility for im-
plementation of the service.

The ABThasaverywide discretion within
the scope of the Broadcasting Act 1942 (the
“Act”) to grant licences, and decisions are
made with reference to the scope and inten-
tion of the Act, the public interest and the
market.

Section 83(6) of the Act lists the
considerations the ABT may take into
account, to the exclusion of other
considerations, when deciding whether or
not an applicant qualifies for the grant of a
licence. Tosatisfy the test the ABT musthave
regard to whether the applicant is fit and

. proper to hold the licence, has demonstrated




financial, technical amd management
capability, will provide an adequate and
comprehensive service and encourage
A[:Sh‘alian creative resources in connection
with that service, has the capability of
complying with the conditions on the licence,
and, whether there will be an undue
concentration of influence in relation to the
new licensee and incumbent licensee(s).

These matters are not defined in the Act
and accordingly the ABT considers these
with reference to its own policies, practice
and interpretation of the individual concepts.

If all applicants pass the 83(6) test then
pursuant to section 83(9} of the Act the ABT
must make the selection of the most suitable
applicant of all the applicants who qualify for
the grant of the licence. It is at this stage of
the game that the ABT becomes possessed
with very wide discretionary powers and may
choose hetween applicants on any aspect of

the application.

n Qur Town FM Pty Limited v The Aus-

tralian Broadcasting Tribunal and New-

castle FM Pty Limited 1 (1988) 77 ALR

577, (the Newcastle appeal) Mr Justice
Wilcox confirmed the discretionary powers
of the ABT. He stated that “the Tribunal
would be entitled, if it so chose, to take into
account all the matters raised by Sec 83(6),
selecting as the most suitable applicant that
company which impressed most over the
whole range of these matters. Alternatively,
it could select a particular aspect of the rele-
vant service, for example, the news coverage,
local content or target audience which it
thought to be particularly important in con-
nection with that licence and judge to be the
‘mostsuitable’ thatapplicant whichbestdealt
with that aspect”.

The ABT's decision in Newcastle tumed
on the criteria of management capability. In
that case it stated that with the exception of
the management capabilily criteria, all
applicants were generally equal. The ABT
referred to management capability in terms
of ensuring plans and policiesfor the proposed
new service are implemented. In determining
management capability the ABT considered
the applicants capability in terms of the
stability of both the Board and the company
and the professional and personal qualities of
individual directors and shareholders. In the
case of the winner in Newcastle it was the
combination of these factors that impressed
the ABT. The runner-up had a stable
shareholding and Board with relevant radio,
business and administrative experience but
in the ABT’s view it was not relevant enough.
The decision came down to a comparison of
the personal qualities of the directors and in
particular the Chairman and proposed
Managing Director.

‘On the Gold Coast the ABT found that on
a comparative analysis the winner was supe-
ror on all counts. In that case the ABT said

that the winning applicant stood out because
of high quality in all areas traversed by the
Inquiry and because the directors had actu-
ally drawn the research, planning, sharehold-
ers, community proposals, programming
proposals, staffing etc into one integrated
strategy. So in this case the ABT compared
applicants over the range of matters pre-
sented to it. However, as in the Newcastle
case, it would appear the gualities of the
directors were focused upon. The ABT was
impressed by the fact that it was able to know
that the plans proposed and promises made
would be realised.

“fundamentally a
non-local applicant will
not be in as strong a
position fo interpret,
appreciate and respond
fo the needs and interests
of the people living in
the service area as an
applicant with
constderable local
connections at Board or
senior management
level”

n Gosford, like Newcastle, the Tribunal
found that the winner had superior man-
agement capability reflected in the sta-
bility and cohesiveness of the Board and
the company, It is interesting, however that
thecompany structure ofthe winning Gosford
application was quite different to that of the
winning Newcastle application. In Newcastle
the company was a private company which
was approximately 70% locally owned and
with only one of its six directors being a non-
resident of the service area. In Gosford, the
Company was a public company, 50% owned
by aninterest notresident in the service area,
with Board representation in the form of
Chairman and Deputy Chairman living out-
side the service area. The company also
proposed a public float of 40% of the shares to
local residents after the grant of licence.
Ofparticular relevance are the comments
made by the ABT in the Newcastle grant in
respectofthe same group who wenton to win
the Gosford licence at a later date. In its
Newcastle decision the ABT saw a negative
aspect of the application being the 40% share-
holding earmarked for the public as it was an
unknown shareholding and judgement could
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not be made about future shareholders.

In Gosford it was not perceived as a prob-
lem. As to non-local involvement, the ABT
stated in the Newcastle decision that “funda-
mentally a non-local applicant will notbe inas
strong a position to interpret, appreciate and
respond to the needs and interests of the
people living in the service area as an appli
cant with considerable local connections at
Board or senior management level”. This
attitude was confirmed in the Geelong deci
sion and then abandoned in Gosford.

n Geelong the ABT selected the suc-
cessful applicant having regard to the
nature and extent of the local involve-
ment in its application and also because
that applicant’s proposal to use and encour-
age the use of Australian creative resources
were considered superior to those of other
applicants. The ABT determined that compa-
nies that had more than 45% of the shares
placed in nonlocal hands were immediately
considered less suitable applicants. Of those
contestants left the ABT then tested the ap-
plicants on the basis of effective local input
including the ability of the local directors to
grasp the elements of the application and to
implement proposals for the service.

Another interesting aspect of the Gee-
long decision was the fact that the ABT ap-
peared to be influenced by the fact that the
Geelong service area received fortuitous
signals from Melbourne FM stations. The
ABT stated that as a consequence of this the
new FM station would have to compete with
those signals and to do so effectively would
need a strong professional local base. This
situation is not dissimilar to the Gold Coast
service area where Brisbane signals are re-
ceived. However, in that case the ABT placed
no particular emphasis on this matter.

In Shepparton, the ABT considered an
important factor in selecting the most suit-
able applicant to be the programming pro-
posals developed in response to the research
conducted in the area. It would appear realis-
tic proposals for the development of creative
resources was also considered important. In
this case actual knowledge and articulation of
the understanding of the Australian music
industry and the promotion of talent was
considered critical. Innovation and adventur-
ous programming was the key. One applicant
was criticised for showing a dependence on
the metropolitan FM market model and yet
this model or similar models were adopted
by the Gold Coast and Newcastle licence
winners.

Also, the ABT took into account whether
or not the winning applicant had any major
shareholders with existing media interests,
The ABT felt that it would be better not to
have any such alliance.

Continued on p14




UK Broadcasting in the ‘90s

Always seeking to improve competition, choice and quality in broadcasting, the British

Govemment last month released a White Paper setting out its legislative agent_la for

broadcasting in the 1990s. This is an edited version.

The key proposals

Most viewers will have a major increase
in choice with the authorisation of a new
fifth channel, to be operated as a national
channel, with different companies pro-
viding the services at different times of
the day. A sixth channel will also be au-
thorised should technical studies show
this to be feasible.

The present ITV system will be replaced
by a regionally based Channel 3 with
positive programming obligations butalso
greater freedom to match its program-
ming to market conditions.

Provision will be made for at least one
body which is effectively equipped to
provide high quality news programmes
on Channel 3.
Options are canvassed for the future con-
stitution of Channel 4 on the basis that its
distinctive remit is preserved and its ad-
vertising is sold separately from that on
Channel 3. The Welsh Fourth Channel
Authority will continue to provide the
Fourth Channel in Wales.

There will be a new flexible regime for
the development of multi-channel local
services through both cable and micro-
wave transmission (MVDS). This will
provide a further major extension of
viewer choice.

The UK’s two remaining Direct Broad-
casting by Satellite (DBS) frequencies
will be advertised by the Independent
Broadcasting Authaority (IBA) early next
year. This will provide scope for two fur-
ther UK DBS channels in addition to the
three being provided by British Satellite
Broadcasting (BSB).

Viewers will continue to be able to re-
ceive other satellite services directly, in-
cludingthose fromthe proposed medium-
powered Astra and Eutelsat II satellites.
Steps will be taken to ensure that the pro-
gramme content of all such services is
supervised.

Alltelevision services (including those of
the British Broadcasting Corporation
(BBC)) will be given freedom to raise
finance through subscription and spon-
sorship (subject to proper safeguards).
Allservices (except the BBC) will also be
free to cany advertising.

Anewagency, the IndependentTelevision
Commission (ITC), will be established in
place of the Independent Broadcasting
Authority (IBA) and the Cable Authority
to license and supervise all parts of a
liberalised commercial television sector.
It will operate with a lighter touch than
the IBA but will have tough sanction. Its
functions are set out in the Annex to this
White Paper.

The BBC will continue as the corner-
stone of public service broadcasting. The
Government looks forward to the even-
tual replacement of the licence fee which
will, however, continue for some time to
come. '

The night hours from one of the BBC's
channels will be assigned to the ITC. The
BBC will be allowed to retain the other
set on the basis that it uses it as fully as
possible for developing subscription
services.,

The part played by independent produc-
ers in programme making in the UK will
continue to grow.

The Government will proceed with its
proposals for the deregulation and ex-
pansion of independent radio, under the
light touch regulation of a new Radio
Authority.

All UK television and radio services will
be subject to consumer protection obli-
gations on such matters astaste, decency
and balance.

The Broadcasting Standards Council
(BSC), established toreinforce standards
on taste and decency and the portrayal of
sex and violence, will be placed on a
statutory footing.

The exemption of broadcasting from the
obscenity legislation will be removed.
There will be a major reform of the trans-
mission arrangements, giving scope for
greater private sector involvement.

The principles underlying the Govern-
ment's approach are these,
Broadcasting services must remain inde-
pendent of Government editorially and,
to the greatest extent possible, in eco-
nomic and regulatory terms,

Because of broadcasting’s power,
immediacy and influence, there should
be continued provisions, through both
the law and regulatory oversight, govern-
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ing programme standards, including the
portrayal of violence and sex.

There are significantdifferencesbetween
radio and television as broadcasting media
which need to be reflected in their re-
spective regulatory arrangements,

There should be no unnecessary con-
straints on increasing the range, variety
and quality of programmes from which
viewers and listeners can choose.

There should be increasing opportuni-
ties for direct payment for television pro-
gramme services through subscription,
whether on a pay per channel or pay per
programme basis.

There should be vigilance against un-
competitive practices and market distor-
tions. Partly for this reason, and to limit
barriers to the entry of new operators in
the market, there should be a greater
separation between the various functions
which make up broadcasting and have in
the past been carried out by one organisa-
tion. These include programme produc-
tion, channel packaging and retailing, and
transmission or delivery.

The emergence of a production sector
which is independent in that it neither
controls nor has guaranteed access to a
delivery system fits this objective and
should be further encouraged.

Broadcasting companies and organisa-
tions of all kinds should be briskly and ef-
ficiently run. They should give value for
money to the viewer and listener and
compete effectively with each other and
abroad. The present duopoly can no
longer be insulated from the disciplines
necessary to bring this about,

Through greater competition, downward
pressure should be exerted on the costs
to UK industry of television aitime.

‘Wherever possible the Government's
approach to broadcasting should be
consistent with its overall deregulation
policy. Thisisthat the Government should
help enterprises to set up, develop and
meetthe needsofconsumersbyremoving
unnecessaty regulatory barriers. This
implies both less regulation (removing
restricions which are outmoded or
unnecessary) and better regulation
(lighter, more flexible, more efficiently
administered).




The role of the BBC

The BBC has a special role. It will con-
tinue to be expected to provide high quality
programming across the full range of public
tastes and interests, including both pro-
grammes of popular appeal and programmes
of minority interest, and to offer education,
information and cultural material as well as
entertainment. It also makes a major contri-
bution to the operation of the Open Univer-
sity. The Government agrees with the Home
Affairs Committee that the BBC “is still, and
will remain for the foreseeable future, the
comerstone of British broadcasting”. This
does not mean that the BBC has to involve
itself in every aspect of broadcasting, or that
it should be insulated from change.

The Peacock Committee believed that
both the BBC and the ITV system had suf-
fered from cost and efficiency problems aris-
ing fromwhatit called “the com{ortable duop-
oly”. The Government's proposals for the
independent television sector will mean that
the BBC will face much greater competition.
Over the past months the BBC itself has
striven for increased efficiency and has also
sought to be more open and responsive and
accountabletoviewers aboutthe wayinwhich
it works. The Corporation has started on a
process of tightening its management struc-
ture and shifting resources into programme
improvements through savings elsewhere.
There is scope for further progress.

Consistent with its Charter the BBC is
also taking a more enterprising approach to
commercial opportunities in order to finance
programme developments. BBC Enterprises
Ltd - the world’s largest exporter of television
programmes and also responsible for co-
productions, magazines and consumer prod-
ucts - is being developed as a competitive
commercial company.

Subscription,
licence fee and
night hours

troduction of subscription on existing terres-
trial services. They suggested that the down-
loading of services in encrypted form during
unused night hours would be a natural start-
ing point.

Asnew television services proliferate, the
system of financing the BBC television and
radio services by a compulsory licence fee
alone will become harder to sustain. Though
the Government accepts the advice of its
consultants that a sudden, wholesale switch
to subscription would be undesirable and
damaging, there should be a greater role for
subscription. The Government looks forward
to the eventual replacement of the licence
fee. The timing will depend on experience
gained of the impetus and effects of BBC and
other new subscription services. The Gov-
ernment intends to encourage the progres-
siveintroduction of subscription onthe BBC’s
television services. Account will need to be
taken in due course of the implications for
financing BBC radio services.

The Government accordingly proposes
to authorise the BBC to encrypt its services
so that it can raise money through subscrip-
tion. The extent and pace of the move to-
wards subscription will be for the BBC to
judge in the first instance. But the BBC will
have in mind the objective of replacing the
licence fee, To provide a financial incentive,
the Government intends after

April 1991 to agree licence fee increases
of less than the RPI increase in a way which
takes account of the BBC’s capacity to gener-
ateincome from subscription. If subscription
goes well it may be possible to freeze or even
reduce the licence fee. The Government has
informed the BBC of these decisions and will
be discussing the details further before firm
targets are set.

The Home Affairs Committee supported
the responsible introduction of sponsorship
of BBC programmes in the field of the arts
and sport. The Government sharesthe BBC's
view that any relaxation of cwrent sponsor-
ship restrictions should notbe at the expense
of editorial independence or fransparency
for the viewer.

The BBC has a role in the Government’s
desire to enable subscription to develop.
Subscription for BBC programmes cannot
be considered in isolation from the future of
the licence fee and the use made of the night
hours.

The Government's consultants. advised
against the wholesale immediate switch of
existing services to subscription, mainly
because this would result in a loss of con-
sumer welfare since some viewers would not
subscribe to services now available to them.
But they went on to note that subscription
already plays an important role on new serv-
ices provided by cable and satellite, and also
recommended the gradual, incremental in-

Independent
television

The Government thinksitright thatallin-
dependent sector television services should
bebrought within the ambit ofa single agency
which can look across the board, rather than
being limited, asthe IBA and Cable Authority
now necessarily are, to particular delivery
technologies. The Government therefore
proposes that there should be an Independ-
ent Television Commission (ITC). The ITC
would apply lighter, more objective pro-
gramme requirements. The way in which the
Commission enforced them could be tested
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in the courts. The ITC would therefore adopt
a less heavy handed and discretionary ap-
proach than the IBA necessarily does at
present. The main functions which the Gov-
emment envisages for the ITC are summa-
rised in the Annex.

Tt would not be sensible for the ITC to
take on the Cable Authority’s duty to pro-
mote cable. The Government envisages that
this will be displaced by a general duty to

* ensure fair competition across the independ-

ent television sector.

The Government proposes that the ITC
should be licensing body rather than a broad-
casting authority. This means that is will
supervise, but not itself provide, programme
services, applying broadly the same light
touch regulation across the board.

There will need to be carefully worked
out transitional arrangements for the hao-
dover from the IBA and the Cable Authority
to the ITC, and the Government will pursue
this in consultation with interested parties.
The ITC will need to assume at least some of
its functions as soon as enabling legislation
has been enacted. The Government is con-
sidering whether it should be set up on a
shadow basis after the Second Reading of the
proposed Broadcasting Bill.

Multi-channel
regime

As the UK moves towards a more com-
petitive multi-channel broadcasting market,
the existing regime for ITV would becomein-
creasingly hard to sustain. It would be even
less sustainable to try to make all new serv-
ices conform to the present requirements of
the ITV system. Many of these were laid
down by Parliament because of the absence
of competing alternative services. As viewers
exercise greater choice thereisnolongerthe
same need for quality of service to be pre-
scribed by legislation or regulatory fiat. The
point is erucial and can be simply put. When
there was only one television channel it was
natural and right for the BBC to take great
care about the balance between different types
of programmes on that channel. When there
are 10 or more channels within the reach of
the average viewer he and she can increas-
ingly sort this out for themselves provided
that the choice before them is sufficiently
varied. The development of payment by
subscription, drawing on a new source of
funding, will help to ensure that it is. That
freedom of choice from a varied output of
programmes is the Government’s aim. The
Government believes that the time is now
right to make major changes to the regime
for what might henceforth be called Channel
3. If Parliament agrees, these changes will
take effect from 1 January 1993 when the
present IT'V contracts, as extended, come to
an end.




There should be no relaxation of the re-
quirements not to show material which is in-
herently unacceptable. The following “con-
sumer protection” requirements will there-
fore apply to Channel 3, and to all independ-
ent sector television services including the
BBC

news should be impartia] and accurate;

* nothing should be included in the pro-
grammes which offends against taste and
decency or anchorites crime or disorder
or s offensive to public feeling;

* programmes should omit all expressions
of the views and opinions of the persons
providing the sesvice on religious mat-
ters or on matters which are of political or
industrial controversy or relate to current
public policy;

¢ due impartiality should be preserved in
dealing with such matters; and

s the content of advertisements should be
subject to the same requirements, where
they are relevant.

In addition to these consumer protection
requirements the Government proposes that
Channel 3 should be subject to the following
pOSltlve programme requirements.

to show regional programming, includ-

ing programmes produced in the region.

The Govemment envisages that this

should become, for the first time, an

express statutory requirement;

¢ to show high quality news and current
affairs dealing with national and interna-
tional matters, and to include news cover-
age (and possibly also current affairs) in
main viewing periods;

* to provide a diverse programme service
calculated to appeal to a variety of tastes
and interests;

¢ to ensure that a minimum of 25 per cent
of original programming comes from in-
dependent producers; and

¢ toensure that a proper proportion of pro-
gramme material is of EC origin,

As anecessary safe-guard, the ITC would
have power to withdraw, after adequate no-
tice, its approval of a news organisation es
tablished under the arrangements discussed
in the previous paragraph which failed to
deliver an acceptable service.

Night hours licence

In order to create more oppottunities for
entry to the broadcasting market and compe-
tition within it the Government propases that
there should be a separate night hours k-
cence, or licences, for Channe! 3. It will be for
the ITC to determnine the exact boundaries,
and to decide on possible additional licences
covering other times of day - eg for a break-
fast time service. The ITC will also be respon-
sible for the geographical division of Chan-

nel 3 into regions, whose particular interests
licensees will need to cater for. The Govern-
ment envisages that the extent to which the
regional and any schools programming obli-
gations apply to any night time or breakfast
time licensees would be determined by the
ITC taking account of the basis on which the
Channel 3 licences were being divided up.

The ITC will not have or need the IBA’s
present powers to block takeovers, which
reflectthe discretionary nature of the present
contract allocation process. But those buy-
ing into companies will have to satisfy the
proposed programming tests and the owner-
ship rules. Subject to these tests and rules,
takeovers can be a useful way of bringing
new ideas and talent into television and rein-
forcing pressures for eficiency.

Licence terms

The Government proposes that the li-
cense for UHF independent television serv-
ices should be for a fixed term of 10 years (as
recommended in paragraph 658 of the Pea-
cock Report), but that it should be open to
licensees, during the final years (perhapsthe
last four) of their licences, to apply forlicence
renewal for further 10 year terms, The licen-
see would have to satisfy the ITC that he was
continuing to meet his programming obliga-
tions and otherwise sustaining a satisfactory
performance, and the ITC would retain the
ability to make structural changes in the
system. The licensee would also have to pay
alicencerenewal fee to the ITC, which would
be calculated on a formula based on the
licensee’sadvertising, subscription and spon-
sorship revenue. Where the ITC was not
satisfied that the licence should be renewed
it would be open to it to proceed to competi-
tive {ender or else to invite the licensee to re-
apply for renewal after a further existing
licence.

Channel 5

The Government proposes that Channe]
5 should come on stream from the beginning
0f 1993, when the new Channel 3 licences will
start. It will enlarge the choice of amajority of

viewers in the UK, and should bring signifi-

cant relief to the advertising market, though
Channel 5 operators will be free to determine
their own mix between advertising and sub-
scription. Channel 5willnot beable to achieve
universal coverage, but it will be expected to
achieve sufficient coverage of those areas
where it can be received to justify the alloca-
tion of scarce frequencies. Although it sees
no need to impose the additional burdens
inherentinaregional structure on Channel 5,
the Government envisages that the Channel
could be split up by time into two or more
different licences covering different parts of
the day and night. The Government sees a
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good case for such segmentation, which will
promote competition and enhance diversity.
It will be for the ITC to decide how large
these segments should be. Channel 5 licen-
sees will, like those on Channel 3, be re-
quired toinclude accurate, impartial and high
quality news and current affairs at suitable
times in their schedules.

Channel 4

‘The Government does not accept that in
future only the BBC need concern itself with
the range and quality of programmes tradi-
tionally associated with public service broad-
casting, The Government accordingly pro-
poses that Channel 4 should be required to
cater for tastes and interests not served, or
underrepresented, by other parts of the inde-
pendent television sector; to encourage inno-
vation and experiment in the form and con-
tent of programmes; to devote a suitable
proportion of its airtime to educational pro-
gramming; to devote a suitable proportion of
its airtime to high quality news and current
affairs programmes including during main
viewing periods; and to maintain a distinctive
character of its own. Channel 4 would also be
expected to maintain universal coverage, to
show a proper proportion of programme
material of EC origin, and to observe the
consumer protection requirements. The
Government also envisages that Channel 4
would still be expected to operate on a pub-

. lishing house mode}, commissioning much

of its programming from the independent
production sector.

The Government believes that Channel
4’s special role is best fulfilled by an inde-
pendent organisation subject to ITC over-
sight, but without direct financial or struc-
tural links to the Channel 3 or other chan-
nels; while this is probably best made the
responsibility of Channel 4 it might in prac-
tice choose to contract this out.

Direct
broadcasting by
satellite

British Satellite Broadcasting (BSB) plans
to provide three channels nationwide. One
Channel will introduce subscription, but the
service as a whole will provide important
relief to the television advertising market.
BSB has gone ahead (without funding from
the Government) to an extent not paralleled
in other countries.

The Government gave BSB an undertak-
ing last year that the UKs fourth and fifth
DBS channels would not be allocated until
BSPB’s service had been in operation for at
least 3 years, BSB has, however, recently
indicated that it would be willing to see this
moratorium lifted. The Government has




thefefore decided to make these channels
available for allocation as soon as possible.

Financing
independent sector

The Government proposes to allow all in-
dependent sector TV operators the freedom
to finance themselves by advertising or sub-
scription or a mixture of the two.

The Govérnment envisages that the ITC
will have a duty to draw upand enforce acode
or codes on advertising and sponsorship.
This should allow more flexible regulation of
advertising and sponsorship than is now
possible under the Broadcasting Act 1981.
The Government in particular favoursliberal-
ising the restrictions deriving from the 1981
Act on sponsorship, provided adequate safe-
guards are huiltin for editorialindependence
and transparency for the viewer. The Govern-
ment proposes that any maximum limits on
advertising minutage should be subject to
Government approval, and that the Govern-
ment itself should take power to adjust this
limit, after consultation with the ITC, in case
this should prove necessary in order to allow
reliefto be broughttothe advertising market,
or for other reasons.

Ownership

With the greater choice and variety that
lies ahead, the Government is determined
that ownership in the independent sector
should be, and remain, widely spread. The
existing controlsto takeoverswill beremoved.
The underlying thrust will be that the TC's
regulation shouldbite on performance rather
than through an extensive and rigid set of dis-
qualifications, although some disqualifica-
tions will be necessary. But clear rules will
also be needed which impose limits on con-
centration of ownership and on excessive
cross-media ownership, in order to keep the
market open for newcomers and to prevent
any tendency towards editorial uniformity or
domination by a few groups. The Govern-
ment proposes to make the greatest possible
use of subordinate legislation for such rules
in order to ensure maximum flexibility in
catering quickly for changing circumstances.
The Government would welcome comments
on the scope and formulation of such rules.

Inthe case of licences toprovide Channel
3, 4 (f provided by a separate licensee) 5 or
any further UHF services the following fur-
ther restrictions will apply:

« po group may control or have an interest
in more than two such licences

« no group may control or have an interest
in more than one such licence if they
_ cover the same area

e no group holding a licence with cross
regional coverage may hold or have an

interest in any other licence covered in
this paragraph.

Programme
standards

The Government sees no case for con-
tinuing the exemption of broadcasting from
the Obscene Publications Act 1959, and pro-
poses that it should be removed at the earli-
est opportunity. This does not imply any re-
laxation of the stricter consumer protection
standardswhichbroadcastershavelong been
required to observe throughout the hours of
broadcasting. But there is no justification for
not applying the obscenity law to broadcast
programmes, particularly since it already
applies to cable programmes.

As a further measure, the Government
has sought to strengthen standards and rein-
force the work of the individual regulatory
bodies by establishing a Broadcasting Stan-
dards Council (BSC), initially on a non-stafu-
tory basis.

During the prestatutory phase the
Council's role is to:

s draw up, in consultation with broadcast-
ing authorities and the other responsible
bodies in the broadcasting, cable and
video fields, acode on the portrayal of sex
and violence and standards of taste and
decency;

o monitor and report on the portrayal of
violence and sex, and standards of taste
and decency, in television and radio pro-
grammes received in the UK and invideo
works;

o receive, consider and make findings on
complaints and comments from individu-
als and organisation on matters within its
competence and ensure that such find-
ings are effectively publicised;

« undertake research on matters such as
the nature and effects on attitudes and be-
haviour of the portrayal of violence and
sex in television and radio programmes
and in video works; '

e preparean annual report, which the Home

Secretary will lay before Parliament and
publish.

Radio proposals

In outline the Government's proposals
are as follows. There will be scope for at least
three new national commercial services
operating alongside the BBC. A new VHF
frequency will be available for one of these
services. The BBC's existing Radio 1 and
Radio 3 MF frequencies will be reassigned
for the other two. The BBC will retain suffi-
cient frequencies to broadcast its national
services, whose editorial contentitis seeking
to strengthen. The new national services and
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independent local services will be subject to
alighter regulatory regime. They will not be
required to comprise education, information
and entertainment, although they may follow
a public service pattern if they wish. Pro-
gramme operators will be responsible for
their own services, subject to requirements
of taste and decency and of avoiding editori-
alising and giving undue prominencetoviews
on religious matters or matters of political or
industrial controversy. At the local level li-
censing criteria will include financial viabil-
ity, local audience demands and the extent to
which the proposed services would enhance
the range of programming and the diversity
of listener choice. National services will be
expected to provide a diverse programme
service calculated to appeal to a variety of
tastes and interestsand notlimited toasingle
narrow format. The proposed competitive
tender procedure for national serviceswillbe
subject to this test. National and local serv-
ices will have to keep their promises of per-
formance in order to retain their licences. In
theinterests of preserving acompetitive radio
broadcasting market, no group willbe ableto
control more than one national service and
more than six local services. There will bea
20 per cent limit on radio interests in newspa-
pers, and vice versa. The Government will
seek flexibility by setting these limits in
subordinate legislation, There will be transi-
fional arrangements striking a balance be-
tween the legitimate interest of existing sta-
tions and the importance of not delaying
bringing new stations onto the air.

Slim Radio
Authority

A new slim Radio Authority will be re-
sponsible for assigning frequencies and issu-
ing licences to, and supervising the pesform-
ance of, all independent stations, Advertising
and sponsorship will be more flexibly super-
vised: stations will not generally be able to
receive public authority funding, but there
will be certain clearly defined exceptions.
Stations will be responsible for their own
transmission arrangements, and will be ex-
pected to broadcast on single frequencies
unlessthere are good reasonsto the contrary.
The number and scale of local services will
depend on local demand and wishes. The
Government’s proposals will create an envi-
ronment in which community radio, based
on a combination of local identity and cul
tural diversity, will be able to fulfil its poten-
tial.

There is scope for a considerable expan-
sion of radio services and amuch widerrange
oflistener choice. The Goevernment preposes
to help these developments by deregulation
and the provision of a new enabling frame-




work. At the same time, the consumer pro-
tection requirements which safeguard mini-
mum standards will be retained. Public serv-
ice radio broadcasting will continue under
the aegis of the BBC. BBC radio services will
continue to be funded from the licence fee for
some years to come, But BBC radio services
will be subject to a much stronger stimulus of
competition. The Government's proposalswill
create the conditions for an expansion of
radio which should benefit broadcasters,
advertisers and listeners alike, In the mean-
time the Government, as a step towards the
new radio arrangements, has endorsed pro-
posals by the IBA for a limited number of
additional stations operating under present
legislation.

The UHF network

The UHF transmission networks run by
the BBC and the IBA give a highly effective
service to the public. They reach 99.4 per
cent of the households in the UK, providing
them with areliable, high quality signal. This
is a considerable engineering achievement,
and it is highly regarded internationally. As
broadcasting enters a more competitive
phase, the Government intends to see that
high technical standards are maintained,
while moving the UHF transmission systern
progressively into the private sector, and
separating transmission (ie service delivery)
from service provision.

‘The Government considers that the best
arrangement in due course would be a re-
gionally based, privatised transmission sys-
tem designed to promote competition, while
containing certain common carrier obliga-
tions. The route towards this objective is
complicated at present by the way in which
the IBA's system is entwined with that of the
BBC, and by the fact that the BBC's iransmis-
sion responsibilities are rooted in its Charter
which lasts until the end of 1996, The Govern-
ment proposes to discuss with the BBC, the
IBA and others how the objective of moving
towards a privatised transmission system
might best be taken forward. It will also he
considering how, given its inherent monopo-
listic characteristics arising in part from to-
pography, any necessary regulatory oversight
should be arranged.

Until such a system is in place the BBC
will continue to have responsibility for trans-
mitting its television and radio services. The
Government hopes that the BBC will, during
this transitional period, test the market for
the operation ofits own transmission system
by commercial contractorsonaregional basis.
Thiswould be consistent with the stepswhich
the BBC has already taken to test the market
for a range of support services, as part of ils
general policy of devoting as great prapor-
tion as possible of its resources to pro-
grammes. This would be a useful step in

itself, and would also prepare the way for
privatisation in due course. The advent of
new services - such as the new national
commercial radio services-will open up new
commercial transmission opportunities. The
Gavernment also envisages that the BBC
might, in the transitional period while it re-
tains a transmission role, be able to arrange
for its contractors to offer a transmission
service to new entrants.

Under the existing arrangements the IBA
owns and operates the uplink for its DBS
coniractors. The Government believes that
DBSlicensees should in future be responsible
for the uplink themselves along with the rest
of theirtransmission system (e the satellite).
The IBAis presently constructing the uplink
for British Satellite Broadcasting and will
operate it while the law remains as it is. The
Government will discuss the transitional
arrangements with the parties concerned.

Independent
productions

Traditionally, broadcastersinthe UK have
themselves made the television programmes
theyhave not acquired from abroad. Channel
4 broke this mould. The results have ex-
ceeded all expectations. Independent pro-
ducers constitute an important source of
originality and talentwhich must be exploited,
and have brought new pressures for effi-
ciency and flexibility in production proce-
dures.

The Governmenthas already setthe BBC
and the ITY companies the target of commis-
sioning 25 per cent of original material from
independent producers as quickly as pos-
sible. Both the BBC and the ITV companies
are committed to achieving this target by the
end of 1992, subject to satisfaction on cost
and quality. Good progress has already been
made. Aframework for the businessarrange-
ments for commissioning programmes has
been agreed.

The Government has welcomed these
developments, and the willingness of the
BBC, IBA and ITV companies to embrace
change, Under the arrangements proposed
in Chapter VI, the Government envisages
that independent producers will continue to
play a greater part in programme making in
the UK. So far as the position after 1992 is
cencerned, the Government's proposals for
theindependenttelevision sectorinany event
envisage that no licensee should be required
by the ITC to maintain any in-house produc-
tion capacity as a condition of obtaining a
licence.

Anyone interested in acquiring an
unabridged copy of UK Broadcasting in
the '90s should contact the BBC, 80
William St, Sydney. Tel: (02) 358 6411,

i4
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Again, this position can be contrasted to
the situation in Newcastle, Gosford and
Geelong where all winners had amajor media
interest as a shareholder and the ABT found
it to be an advantage to have input and sup-
port of this type.

Another interesting aspect of the Shep-
parton decision is that the ABT assessed the
personal qualities of the directors and their

" ability to implement the proposals proposed

after determining the most suitable applicant
on the basis of the best programming. Thisis
quite a different approach to all other deci-
sions.

In conclusion it is obvious that the Tribu-
nal makes its decisions on a case by case
basis. If prospective licence applicants are
looking for precedents on which tobase their
applications then they can take little comfort
from past decisions of The Australian Broad-
casting Tribunal.

The ABC Bill

Several items in the Broadcasting Legis-
lation Amendment Bill, which whizzed
through Parliamentin December should have
had much more public discussion.

Foremast of concern is the new Limited
Licence which is not, as many people think,
connected with aboriginals in remote areas
but concemed with the broadcasting of events
like an Olympic Games or a Bicentennial,

The ABC wiit have no control over the
awarding of licences and permits as this will
be done by the ABT with fees paid to the
government. Vet Clauses 7, 34 and 43 of the
Bill provide that the Corporation may make
broadcasting facilities and staff available to a
limited licence holder for them to fransmit
programmes to the general public pursuant

Continued on p16
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parliament”. It has been suggested that, for
policy reasons, such acommunication should
be seen as part of parliamentary proceedings:

“When his House is not sitting, the only
way a Member can make criticisms or seek
information on controversial subjects is by
communication with relevant Ministers, de-
partments or Government instrumentalities.
...it would be against the public interest if
Mermbers, because of fear of possible defa-
mation proceedings, were to be dissuaded
when their Houses were not sitting from
raising urgent and important matters.”?

Traditionally, it has been assumed that a
Member is not protected by absolute privi-
lege if he or she re-publishes a speech made
in the House outside the House.13

Recent decisions suggest that the courts
may take a wider view of what is encomr
passed by “proceedings in parliament” so as
to accord absolute privilege to the republica-
tion of a speech in certain circumstances.

The Privy Council
opened the way
for a broader
interpretation
in 1963

he Privy Council opened the way for
abroaderinterpretationin 1963when
it said that: “it generally recognised
that is is impossible to regard (a
Member’s) ... only proper functions as a
Member as being confined to what he does
on the floor of the House itself.™* Subse-
quently, in Roman Corp, Canadian courts
were called upon to decide whether a tele-
gram sent by Prime Minister Trudeau and a
press release by a Minister were absolutely
privileged. The plaintiffs proposed selling
their interests in a uranium mine to a com-
pany controlled by non-Canadian interests.
Prime Minister Trudeau and the relevant
Minister made statements in the House indi-
cating thatthey intended to prohibit the trans-
action. The telegram, which was sent to the
plaintiffs, informed them of this decision; the
press release set out the decision announced
in the House. As aresult, the transaction was
not completed and the plaintiffs sued for
damages; their action wasbased on anumber
of grounds, including wrongful procurement
of breach of contract.

It was decided that, as
such, they were protected
by the same absolute
privilege as those
communications made
in the House itself

he Ontarioc High Court and the

Ontario Court of Appeal held that

the telegram and the press release

were mere “extensions” of state-
ments made by Trudeau and the Minister in
the House; it was decided that, as such, they
were protected by the same absolute privi-
lege as those communications made in the
Houseitself 1> The Court of Appeal suggested
that, because of the “complexities of modern
government and ... the development and
employment in government business of the
greatly extended means of communication”,
courts werejustified inbroadening the mean-
ing and application of the phrase “proceed-
ings in parliament”.'® The Supreme Court of
Canada dealt with an appeal from this deci-
sion “without dissenting from the views
expressed in the Courts below as to the privi-
lege attached to statements made in Parlia-
ment”,}’

Following Roman Corp the Ontario High
Court has held that is is part of the “proceed-
ings in parliament” to release to the media
information used in Parliament.!® Nonethe-
less, in the most recent relevant case, the
Ontario High Court held that the fact thata
Member's answer to journalists’ questions
was in substance the same as a statement
which the Member has already read to the
House was not in itself sufficient {o bring it
within the Roman Corp principle. The Court
distinguished Roman Corp:

“A bona fide statement of Government
policy concemning proposed legislation as in
Roman is quite a different matter from the
facts ... (here) where the defendant, in
response to questions by reporters, made
allegations of a serious nature against an
individual."?

In 1986 in Chatterton the Full Court of the
South Australian Supreme Court had occa-
sion to consider the meaning of “proceed-
ings in parliament”. Chatterton, a Labour
Party Member of the South Australian Legis-
lative Council sued the ABC and a Liberal
Party Member, Chapman, for defamation.

Chapman had asked questions in the
House regarding an application made by
Chatterton’s family farming business for
droughtrelief; the application was made while
Chatterton was Minister of Agriculture. The

ABC program which was the subject of the
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proceedings, consisted of segments of
question time in the House, segments by the
two Members and comments by ABC
journalists.

So far as the action was based on what
was said in the House, it was held that
Chapman was protected by absolute privi-
lege and the ABC by qualified privilege. Ze}-
ling AC]J said that it was “arguable” that a
Member who repeated outside the House
what he or she said in the House was pro-
tected by absolute privilege®® Prior J ac-
knowledged that the privilege attaching to
proceedings in parliament does extend to
some things happening outside the House,
but he rejected the view that Chapman’s
repetition outside the House of what he said
in the House attracted absolute privilege in
this case.?! The other member of the Court,

. Jacobs ], did not deal with this question.

it is regrettable that the judgments of
members of the South Australian Supreme
Court do not atternpt to extract a principle
from the Capadian cases regarding the
meaning of “proceedings in parliament” and
decide whether that principle should be
adopted in Australia.

It is suggested that
a principle can be
extracted from the

Canadian cases

t is suggested that a principle can be

extracted from the Canadian cases:

absolute privilege protects a Member of

Parliament from liability for defamation
for publishing a statementoutside the House
whichreleasesinformation usedin the House,
but only where the Member's action outside
the House in an “extension” of the
proceedings in the House; to amount to an
“extension” of proceedings in the House, the
action outside the House must be necessary
for the proper discharge of the Member's
duties. This broadening of the protection
accorded to Members of Parliament does not
take it outside the rationale for granting the
privilege.

It is to be hoped that
Australian courts will
recognise that .., the
meaning of “‘proceedings
in parliament” must be
broadened




LR

Defamation and
parliamentarians
Jrom p15

It is to be hoped that Australian courts,
like the Canadian courts, will recognise that
the nature of parliamentary wark and devel-
opments in methods of communication are
such that the meaning of “proceedings in
parliament” must be broadened, at least to
this extent.

The Parliamentary Privileges Act 1987
(Cth) defines “proceedings in Parliament” as
“all words spoken and acts done in the course
of, or for purposes of or incidental to, the
transacting of the business of a House or ofa
committee” 22 The reference to “incidental”
matters extends the protection accorded to
statements made by Federal Members of
Parliament beyond staternents made in the
House or in committee proceedings; it is
suggested that the couris should not allow
thelegislation to be used to protect Members
of Parliament in respect of the publication of
material unless this was necessary for the
proper discharge of the Member’s duties.

It follows from the common law and leg-
islative developments outlined in this note
that media organisations will have to make a
judgment regarding the nature of statements
made by Members outside their Houses to
assess whether they are part of “proceedings
in parliament”; if the statement is part of
parliamentary proceedings, a fair and accu-
rate reportwill be protected by qualified privi-
lege.

The material in this article forms pant of the
baok - The Law of Journalism in Australia -
wrilten by Sally Walker and published by The
Law Book Company early next year. Solly
Walker is o senior lecturer in law at the
University of Melbourne.

Notes

1 I'Will and Mr Sess 2, ¢ 2 (1688).
2 The privilege applies:

(@) pursuant to legislation which
adopts the privileges of the House of Com-
mons (see, for example, Commonwealth
Constitution s 49 and Constitution Act 1975
(Vic) s 19(1) and Sankey v Whitlam (1978}
142 CLR 1 per Gibbs ACJ 35);

(b) pursuant to legislation which
provides that the Bill of Rights is part of the
law (see, for example, Parliamentary Privi-
leges Act 1987 (Cth) sub-s 16(1) and Imperial
Acts Application Act, 1969 (NSW) s 6); or

() at common law, on the basis of
necessity (Gipps v McElhone (1881) 2 LR
(NSW) 18 per Martin CJ 21-22, Manning J 24
and Windeyer ] 25-26; Chenard and Co v
Arissol (1949) AC127, 133-134).

In the Northem Temitory, freedom of
speech is confirmed by the Legislative As-
sembly (Powers and Privileges) Act 1977
(NT) s 5Q2).

3 Gordon C (Ed), Erskine May’s Treatise on
The Law, Privileges, Proceedings and Usage
of Parliament (20th ed, 1983) 94.

4 Wason v Walter (1868) LR 4 QB 73,

5 Parliamentary Privileges Act 1987 (Cth) s
10. Although the explanatory memorandum
describes the defence as one of “qualified
privilege”, in fact, the privilege is expressed
as an absolute privilege.

6 Defamation Act, 1974 (NSW) s24 Sch 2cl
2 (1) and s 26; The Criminal Code (Qld) 5374
(1); Wrongs Act 1936 (SA) s 7 (1)(ab);
Defamation Act 1957 (Tas) s 13 (1)(a);

The ABC Bill
from p14

to the licence. Also the holder of a limited
licence may transfer the licence to another
person or admit another person to participate
inits benefits or to exercise any of the powers
or authorities granted by the licence.

The holder of a limited licence shall not
broadcastanadvertisement if (my emphasis)
the licensee receives payment or other con-
sideration for broadcasting it. But this does
not apply to a certain kind of licence and any
holder of a special limited Yicence can broad-
cast details about a sponsor.

Clause 8 of the Bill repeals the existing 26
page section about staff and service, replac-
ing it with 28 lines including, “the terms and
conditions of employment shall be deter-
mined by the Corporation”.

References to “officers” are replaced

throughout by “employees” and there is
nothing about training qualifications,
retirement etc.

Also dubious is Section 70D, which gives
the ABC, a publicly owned authority whose
possessions are of public concem, the power
to give these as security for moneys bor-
rowed. This is because the legislation per-
mits the ABC to borrow from sources other
than the Commeonwealth, However, the ABC
is mot a money-making industry like, for
example, Qantas, so failure to pay back a
private loan might mean loss ofits property to
private ownership.

These provisions, together with the pro-
posed control of the ABC and SBS by the
Australian Broadcasting Tribunal, spell out
the end of ABC independence if they are
implemented.

Leila Cymming,
Friends of the ABC
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